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NOTES ON CONSIDERATION. 


HE true theory of consideration is still so imperfectly appre- 

4 hended that a noteworthy difference of opinion between 

masters in the subject! remains unexplained. I shall not under- 

take the rash task of adding to the learning on the subject; but I. 

may perhaps be able to indicate how far they really differ, and to 

examine with somewhat greater particularity the actual decisions 
upon the point. 

Professor Ames defines consideration as “ any act or forbearance 
or promise by one person given in exchange for the promise of 
another.”? He does not, however, assert that every promise made 
upon such consideration is binding; the law may still refuse to annex 
an obligation to the promise. This he states to be the case when 
“ public policy ” (a somewhat vague term for further elucidation of 
which we must turn to the cases) forbids the obligation.* Professor 
Williston, too, defines consideration as “ something given by the 
promisee in exchange for the promise.”* He afterwards adds to 
this a new requirement for a “sufficient consideration”® or a 
“valid consideration,”® the requirement of legal detriment. The 


1 Successive Promises of the same Performance, by Samuel Williston, 8 Harv. 
L. REv. 27; Two Theories of Consideration, by James Barr Ames, 12 Harv. L. REv. 


515, 13 bid. 29. ‘ 
2 12 Harv. L. REv. 576. 3 Jbid. 
48 Harv. L. Rev. 33. 5 Jbid. p. 36. 
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difference between the two views does not lie in the conception of 
consideration; one holds that though a promise have a considera- 
tion, the consideration may not be sufficient, and therefore the law 
will impose no liability; while the other asserts that though there 
is consideration, the promise will, if public policy so requires, not 
be binding. 

These differences of statement have led the two authorities to a 
different result where the consideration of an agreement is the per- 
formance of a previously existing obligation. Doing what one is 
bound to do is not a good consideration, says Professor Williston ; 4 
while Professor Ames sees in general no public policy against 
holding one to his promise made on such consideration.? 

Perhaps these results do not follow necessarily from the prin- 
ciples stated. The ordinary rule approved by Professor Williston 
may be too broadly stated; while, on the other hand, it may 
well be urged that there is in some cases a sound objection to per- 
mitting the purchase of a promise by the doing of an act already. 
due upon another obligation. Each, it may be, goes beyond the 
authorities and beyond the necessity of his argument. Let us 
examine further two of the questions involved. 

I. Performance of a contractual duty as a consideration. 

Professor Ames has sufficiently proved that in some cases such 
performance may be a valid consideration for a contract; yet in 
most cases the authorities clearly hold that it is not. To lay down, 
as is usually done, a general rule that such performance is or is not 
a valid consideration is, therefore, unsound. On what ground can 
we deny validity to this consideration? 

Suppose A has already bound himself, absolutely and without 
the right to further payment for it, to do an act. B (whether the 
other party to the former obligation or a third party) now offers A 
a new promise in consideration of doing the act; and A does it. 
One thing or the other must be true: either A does the act entirely 
to fulfil his former obligation, as we have assumed he legally ought 
to do, or he does it partly or entirely to earn the new promise, as 
by hypothesis he legally ought not to do. If the former is true, 
he has not performed the consideration for the new promise. If 
the latter is true, he is attempting to secure a new right by means 
of a breach of duty — surely, according to Professor Ames’s view, 


1 8 Harv. L. REV. 33. 
2 12 Harv. L. REV. 515 ( passim). 
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a thing contrary to public policy.1 On any theory, therefore, the 
new promise should not be held binding.? 

This is admitted to be the result of substantially all the modern 
authorities, at least in America. The performance of a prior legal 
duty to the same party cannot be made a consideration to bind 
an additional promise by the same party. Upon this principle 
(whatever may have been the ground of the earlier decisions) the 
cases are now supported which hold that the payment or part 
payment of a debt is not consideration sufficient to support a 
promise given to secure such payment,‘ as for instance a prom- 
ise to extend the time for payment of the balance.® 


1 By this I do not mean that it is unfair to accept the new promise or to hope for its 
fulfilment. The wrong, if it exists, lies in treating the new promise as a bargain for 
which consideration has been given and which the other must therefore keep. Public 
policy forbids the promisee to treat the promise as an agreement on consideration 
instead of a mere gift. : 

- 2 “The reason why the doing what a man is already bound to do is no consideration 
is not only because such a consideration is in judgment of law of no value, but because 
a man can hardly be allowed to say that the prior legal obligation was not his deter- 
mining motive.” BYLEs, J, in Shadwellv. Shadwell, 30 L. J. n. s. C. P. 145. 

8 Stilk v. Myrick, 2 Camp. 317; Harris v. Carter, 23 L. J. nN. s.Q. B. 296; Peel- 
man v. Peelman, 4 Ind. 612; Ritenour v. Mathews, 42 Ind. 7; Smith v. Boruff, 75 Ind. 
412; Eastman v. Miller, 113 Ia. 404, 85 N. W. Rep. 635; Proctor v. Keith, 12 B. Mon. 
252; Eblin v. Miller, 78 Ky. 371; Machine Co. v. Pringle, 41 Neb. 265, 59 N. W. Rep. 
804; Hasbrouck v. Winkler, 48 N. J. Law 431, 6 Atl. Rep. 22; Bartlett v. Wyman, 14 
Johns. 260; Robinson v. Jewett, 116 N. Y. 40, 22 N. E. Rep. 224; Carpenter v. Taylor, 
164 N. Y.171, 58 N. E. Rep. 53; Far Rockaway Bank v. Smith, 63 N. Y. App. Div. 
432, 71 N. Y. Supp. 518; Bloodgood v. Wuest, 69 N. Y. App. Div. 356, 74 N. Y. 
Supp. 913; Schneider v. Heinsheimer, 26 N. Y. Misc. 11, 55 N. Y. Supp. 630; Chilson 
v. Bank, 9 N. Dak. 96, 81 N. W. Rep. 33; Moyer v. Kirby, 2 Pears. 64; Kenigsberger 
v. Wingate, 31 Tex. 42; Jones v. Risley, 32 S. W. Rep. 1027 (Tex.) ; Lewis v. McReavy, 
7 Wash. 294; Foster v. Glenowlan Shale Co., 16 N. S. W. L. R. (Eq.) 59. 

4 Foakes v. Beer, 9 App. Cas. 605; Skinner v. Garnett G. M. Co., 96 Fed. Rep. 735; 
Bush v. Rawlins, 89 Ga. 117, 14 S. E. Rep. 886; Phoenix Co. v. Rink, 110 IIl. 538; 
Beaver v. Fulp, 136 Ind. 595; Abbott v. Tucker, 4 All. 72; Potter v. Green, 6 Allen 
442; Warren v. Hodge, 121 Mass. 106; Lathrop v. Page, 129 Mass. 19; Weber v. 
Couch, 134 Mass. 26; Bowditch v. Chickering, 139 Mass. 283, 30 N. E. Rep. 92; Willis 
v. Grammill, 67 Mo. 730; Tucker v. Bartle, 85 Mo. 114; Harrison v. Wilcox, 2 Johns. 
448; Bendix v. Ayers, 21 N. Y. App. Div. 570, 48 N. Y. Supp. 211; Roberts v. First 
Nat. Bk., 8 N. D. 474,79 N. W. Rep. 993; Brockley v. Brockley, 122 Pa. St. 1; Martin 
v. Frantz, 127 Pa. St. 389, 18 Atl. Rep. 20; Rehm v. Frank, 16 Pa. Super. 175; Smith 
v. Phillips, 77 Va. 548. 

5 Cowlin v. Cook, Noy 83, Latch 151, Poph. 183; Deacon v. Gridley, 15 C. B. 294; 
Liening v. Gould, 13 Cal. 598; Holliday v. Poole, 77 Ga. 159; Shook v. Board of Com- 
missioners, 6 Ind. 461; Hume v. Mazelin, 84 Ind. 574; Smith v. Bartholemew, 1 Met. 
276; Price v. Cannon, 3 Mo. 453; Nightingale v. Meginnis, 34 N. J. Law 461; Parmelee 
v. Thompson, 45 N. Y. 58; Mutual Life Ins. Co. v. Aldrich, 44 N. Y. App. Div. 620, 
60 N. Y. Supp. 195; Turnbull v. Brock, 31 Oh. St. 649. 
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It is to be noticed, however, that if ‘the consideration includes 
not only the legal duty, but also something beyond, it will support 
the new promise. Thus, a promise to pay a seaman money if he 
would become a hostage is binding if he does so, since it is not 
part of a seaman’s duty to become a.hostage.!_ So if a party would 
be relieved from his obligation by a court of equity his performance 
of it might be a good consideration Upon this principle it is 
held that the payment of a debt at a certain time or in a certain 
way not fequired by law is-a sufficient consideration to bind a 
promise of the creditor. Thus it is sufficient consideration to pay 
before maturity, or to pay by giving a chattel instead of money,* 
or a negotiable promissory note of a third party,® or even of the 
debtor himself. So giving new security is sufficient consideration.’ 

There is no difference in principle whether the prior duty is owed 
to the new promisor or to another; the same arguments prove that 
its performance cannot be sufficient consideration to bind the new 
promise. It is accordingly held in such cases that the perform- 
ance of a prior legal duty to a third person cannot be a good 
consideration.’ 

It has sometimes been urged that two important English cases 
lay down a different rule. In Shadwell v. Shadwell® an uncle 
offered his nephew an allowance upon his marrying a woman whom 
he had contracted to marry. The object of the offer appears to 
have been the encouragement of an immediate marriage; the con- 


1 Yates v. Hall, 1 T. R. 73. 

2 Greenliff v. Baker, 1 Leon. 238, pl. 317; Hubbard z. Farrer, 1 Vin. Abr. 306, pl. 17; 
Stewart v. Keteltas, 36 N. Y. 388. 

3 Flight v. Gresh, 8 Hutt. 76, Cro. Car. 8; Royal v. Lindsay, 15 Kan. sor. 

* Foakes v. Beer, 9 App. Cas. 605 (semble); Day v. Gardner, 42 N. J. Eq. 199, 17 
Atl. Rep. 365 (semble); Cox v. Seeley, 28 N. Sc. 210 (aff'd by the Supreme Court of 
Canada, Cont. Dig. 67). In Yeary v. Smith, 45 Tex. 56, 72, it seems to be required, 
contrary to the general opinion, that the chattel must be worth more than the debt. 

5 Luddington v. Bell, 77 N. Y. 138; Allison v. Abendroth, 108 N. Y. 138, 15 N. E. 
Rep. 606. 

® Rees v. Berrington, 2 Ves. jr. 540; Curlewis v. Clark, 3 Ex. 375; see Russ v. 
Hobbs, 61 N. H. 93. But see contra Arend v. Smith, 151 N. Y. 502, 45 N. E. Rep. 872. 

1 Jaffray v. Davis, 124 N. Y. 164, 173, 26 N. E. Rep. 351. 

8 Westbie v. Cockayne, 1 Vin. Abr. 312, pl. 36; Johnson v. Seller, 33 Ala. 265; 
Harris v. Harris, 9 Col. App. 211, 47 Pac. Rep. 841; Schuler v. Myton, 48 Kan. 282, 
29 Pac. Rep. 163; Holloway v. Rudy, 60 S. W. Rep. 650, 22 Ky. L. Rep. 1406; Put- 
nam v. Woodbury, 68 Me. 58; Gordon v. Gordon, 56 N. H. 170; L’Amoreux v. Gould, 
7 N. Y. 349 (semble); Gerlach v. Steinke (Super. Ct. Buffalo), 22 Alb. L. Jour. 134; 
Hanks v. Barron, 95 Tenn. 275, 32 S. W. Rep. 195; Davenport v. Congregational 
Society, 33 Wis. 387. 

9 30 L. J. n.s. C. P. 145. 
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sideration was not the mere fulfilment, but the immediate fulfilment, 
before it was legally required, of the promise made to the woman. 
This was expressly required in a later similar case! In another 
case of the sort the consideration was the making of “all pecuni- 
ary and necessary arrangements . . . to constitute a legal mar- 
riage.” On its face this seems to call for a mere fulfilment of legal 
obligation; but the offer undoubtedly contemplated what was in 
fact done, that is, the drawing and execution of a marriage settle- 
ment, — a matter not required by the contractto marry. The other 
case, often cited as one of this class, is Scotson v. Pegg.® In that 
case the consignee of goods in the hands of a carrier ordered him 
to deliver them to the defendant, whereupon the defendant “in 
consideration the [carrier] would deliver” the goods promised to 
unload the vessel quickly. Being sued on the promise, the defendant 
claimed there was no consideration, because the carrier was bound 
to the consignee to deliver to the defendant. On careful analysis 
the case appears to be one where the defendant’s promise was made 
in consideration of the plaintiff’s promise to deliver; the second 
contract, in other words, was bilateral. The declaration, to be sure, 
describes a unilateral contract, but such a contract seems impossible 
in this case. As delivery bya carrier and unloading are necessarily 
simultaneous, if delivery itself were the consideration it could be 
given only when the defendant fulfilled his promise; neither could 
be bound to a future act. This defect in the declaration was cured 
in the plea, which confessed “the said promise of the plaintiffs.” 
Counsel for the defendant argued the case as one of alleged bi- 
lateral contract (“ the plaintiffs were under a prior legal obligation 
to deliver the cargo, and therefore the promise to the defendant to 
do the same thing was void”), and the court proceeded on that 
supposition, Wilde, B., saying: “I accede to the proposition that 
if a person contracts with another to do a certain thing he cannot 
make the performance of it a consideration for a new promise to 
the same individual. But there is no authority for the proposition 
that where there has been a promise to one person to do a certain 
thing, it is not possible to make a valid promise to another to do 
the same thing.” The italics are those of the present writer. 
Where there is no obligation to perform the prior contract, as 
for instance because of the non-performance of a condition by the 


1 Skeete v. Silberburg, 11 T. L. R. 491. 
2 Chichester v. Cobb, 14 T. L. R. 433. 
6H. & N. 295. 
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other party, performance without insisting on the condition may, 
of course, be a good consideration.} 

In all these cases the new promisee was bound to perform his 
old obligation without further compensation. It is quite possible, 
however, to make a promise or offer in contemplation of another 
promise or offer. If at the time the prior contract was made the 
agreement left a party free to get further compensation for his act, 
there would be no reason why he should not buy a new promise 
by the performance of the act. So where a bilateral agreement is 
made to guarantee a future sale by one party to a third party, the 


former may make a good contract of sale, though the consideration 


for it is the performance by the seller of his prior obligation, — he is 
doing what he is already bound to do.?_ If ten men offer A a thou- 
sand dollars each if he will build a church, it could hardly affect 
the liability of the nine to him if the tenth, before making his 
subscription, secured an agreement from A to build. 

Though the prior contract was not made in contemplation of the 
second agreement, the latter may be binding. If the offer for the 
second unilateral agreement was made before the bilateral contract 
and in contemplation of it, the performance of the bilateral con- 
tract may properly be made a valid consideration. Thus where a 
master of a vessel of war offered a man extra compensation if he 
would serve as cook on his vessel, the cook had_a legal right to the 
extra wages though the consideration for them was a service he 
had bound himself to render, by signing the shipping articles, be- 
fore he earned the wages.’ | 

These last cases are not exceptions to a general rule. They are 
uncommon but not exceptional cases where it is not contrary to a 
man’s duty to earn a second promise by the performance of his 
contract. Where that is the case, since there is a consideration 
for the second promise and the consideration is not invalid (to use 
Professor Williston’s term) or contrary to public policy (to use 
Professor Ames’s), the second promise is binding. It may per- 
haps be laid down generally that if the offer for either the bilateral 
or the unilateral agreement, made while the offeree was bound by 
neither agreement, contemplated the making of both agreements, 
then both are binding. 


1 Brownlee v. Lowe, 117 Ind. 420. 

2 See Martin v. Wright, 6 Q. B. 917; Lawrie v. Scholefield, L. R. 4 C. P. 622; 
Frost v. Weatherbee, 23 S. C. 354. ; 

8 Clutterbuck v, Coffin, 3 M. & G. 842. Accord, Corrigan v. Detsch, 61 Mo. 290. 
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2. Promise to perform a contractual duty as a consideration. 

That a promise is an act, and therefore if requested as a consid- 
eration should be dealt with like any other act, seems clear.! But 
it is necessary to consider with some care what is meant by the 
request for a promise. The thing desired is certainly not merely 
the utterance of certain words; it is rather the expression of assent 
to an agreement.2, While to promise does not mean to make a 
contract — a contract is the act of the law< it does mean to come 
into an agreement, which is a mere act of the parties.® 

Suppose now A and B are already bound by an agreement, and 
B offers a new promise to A if A will promise to perform his origi- 
nal agreement; A renews his prior promise. If he has continued 
constant to his former agreement, this is the mere reciting of 
words, not expressing assent to an agreement; the parties are 
where they were before,* no act has been done in any fair sense, 
and B’s new promise is without consideration. If on the other 
hand A has unlawfully withdrawn from his obligation by express- 
ing his refusal to carry it out, he is legally bound to reconsider and 
carry out his obligation without further considerationyand as in 
the cases already considered it would be (to use Professor Ames’s 
term) against public policy to allow him to obtain a new contract 
by means of persisting in wrong; while therefore to renew his 
assent to the agreement would be a consideration, it would not be 
sufficient to make the other’s promise binding.—In ‘accordance 

ith this view, a promise to perform a prior contract is not a good 


“consideration for a new promise by the other Party to the con- 


tract.5 So a promise to extend the time for payment of a debt in 
consideration of the promise to pay it is not binding; ° nor is such 


1 13 Harv. L. REv. 31. 

13 Harv. L. REv. 32. * 

4 “ Such a promise, which leaves the legal rights iz the parties just where they are, 
creates no cause of action.” MAULE, J., in Deacon v. Gridley, 15 C. B. 295; 309. See 
also Lingenfelder v. Wainwright Brewing:Ge:, 103 Mo. 578, 15 S. W. Rep. 844; Miner 
v. Overseers of the Poor, 104 Pa. 3173 Runnamaker v. Cordray, 54 Ill. 303; but see 
Devine v. Murphy, 168 Mass. 250, 46 N. E, Rep. 1066. + anne 

5 Bayley v. Homan, 3 B. N. C. 915,921; Mallalieu v. Hodgson, 16-Q>B. 689; Tdi. 
son v. Corbin, 8 M. & W. 790; Sullivan v. Sullivan, 99 Cal. 187, 33 Pac. Rep. 862; 
Davis v. Morgan (Ga.), 43 S. W. Rep. 732; Goldsbrough wv. Gable, 140 IIL 269, 29 N. E. 
Rep. 722; Fensler v. Prather, 43 Ind. 119; Roehrs v. Timmons, 28 Ind. App. 578, 63 
N. E. Rep. 481; Early v. Burt, 68 Ia. 716; Wescott v. Mitchell, 95 Me. 377, 50 Atl. 
Rep. 21; Wendover v. Baker, 121 Mo. 273, 25 S. W. Rep. 918; Schneider v. Heins- 
heimer, 26 N. Y. Misc. 11, 55 N. Y. Supp. 630. 

$ Abel v. Alexander, 45 Ind. 523; Dare v. Hall, 70 Ind. 545; Jennings v. Chase, 10 
Allen 526; Kern v. Andrews, 59 Miss. 39; Allen v. Plasmeyere (Neb.), go N. W. Rep. 
1125; Stickler v. Giles, 9 Wash. 147, 37 Pac. Rep. 293. 


2 See Evans v. Hooper, 1 Q. B. D. 45. 
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promise to pay a sufficient consideration for any other promise.! 
So an agreement to pay out of specified assets is not sufficient 
consideration, since the debtor is already bound to pay out of any 
assets.” 


But here, as in the case formerly considered, if the promise 


given as consideration includes anything beyond the existing duty 
the new contract is binding. Thus where a surety on a tenant’s 
contract to pay rent and repair promised after default to pay rent 
and repair, this was sufficient consideration to bind the landlord’s 
promise, since the surety was_not bound personally to make re- 
pairs And where bail, having the right to surrender his prin- 
cipal, agreed to pay if the creditor would extend the time, the 
creditor’s promise to do so was binding, since the other was not 
bound to pay if he surrendered his principal. 

On the same principle a bilateral agreement, by the creditor to 
extend the time for payment until a certain day, and by the debtor 
to pay interest until that time, is bindingysince the debtor thereby 
gives up his right to pay before the time and thus stop the running 
of interest.5 

In a very few jurisdictions it appears to be held that where two 
parties, being bound by an executory bilateral contract, agree to 
modify it or to remake it with an addition, the promise on one 
side being unchanged and on the other increased, the new agree- 
ment is binding. On the other hand in most jurisdictions it is 


1 Solary v. Stultz, 22 Fla. 263; Titsworth v. Hyde, 54 Ill. 386; Jennings v. Neville, 

180 Ill. 270, 54 N. E. Rep. 202; Harrison v. Cassady, 107 Ind. 158; Specialty Glass 
“Co. v. Daley, 172 Mass. 460, 52 N. E. Rep. 633; Keffer v. Grayson, 76 Va. 517. 

2 Ford v. Garner, 15 Ind. 298; Grover v. Hoppock, 2 Dutch, 198; but see Lamkin 
v. Palmer, 164 N. Y. 201, 58 N. E. 123. So of an executor’s promise to pay out of the 
assets of the estate. Philpot v. Briant, 4 Bing. 717, 721. 

8 Morris v. Badger, Palm. 168, 189. 

4 Thomson v. Way, 172 Mass. 423, 52 N. E. Rep. 525. This appears to have been 
overlooked in Holmes v. Boyd, 90 Ind. 332. 

5 Rees v. Barrington, 2 Ves. jr. 540; Stallings v. Johnson, 27 Ga. 564; Reynolds v. 
Barnard, 36 Ill. App. 218; Alley v. Hopkins, 98 Ky. 668; Chute v. Pattee, 37 Me. 102; 
Simpson v. Evans, 44 Minn. 419, 46 N. W. Rep. 908; Moore v. Redding, 69 Miss. 
841; Fowler v. Brooks, 13 N. H. 240; McComb z. Kittridge, 14 Oh. St. 348; Fawcett v. 
Freshwater, 31 Oh. St. 637; Benson v. Phipps, 87 Tex. 578. In Wilson v. Powers, 130 
Mass. 127, the general doctrine was recognized, but the court was unable to find any 
agreement of the debtor to refrain from paying the debt and to pay interest throughout 
the new term. Contra, Abel v. Alexander, 45 Ind. 523; Dare v. Hall, 70 Ind. 545; 
Hale v. Forbis, 3 Mont. 395; Kellogg v. Olmsted, 25 N. Y. 189; Olmstead v. Latimer, 
158 N. Y. 313, 53 N. E. Rep. 5. 

6 Stoudenmeier v. Williamson, 29 Ala. 558; Connelly v. Devoe, 37 Conn. 570; 
Holmes v. Doane, 9 Cush. 135; Peck v. Requa, 13 Gray, 407; Rollins v. Marsh, 128 
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held that the old contract continues in force, since there was not 
sufficient consideration to make the new agreement binding. 
Several cases, which are often cited as examples of the doctrine 
in question, really rest upon a different ground.” The original 
Massad¢husetts decision, to which all the later Massachusetts cases 
as well as the others which take the same view go back, is of this 
sort. The parties had agreed, the one to build a house, the other 
to pay a certain amount for it. The parties then agreed to waive 
the contract price, and the owner agreed to pay what it was worth. 
The new promise was held binding.2 The consideration was, how- 
ever, not the builder’s promise to complete, but his agreement to 
give up his right to the contract price, which might have exceeded . 
the value of the work In other cases it has been held that if the 
agreement is legally terminated so that neither side is bound, it is 


Mass. 116; Rogers v. Rogers, 139 Mass. 440, 1 N. E. Rep. 122; Thomas v. Barnes, 156 
Mass. 581, 584, 31 N. E. Rep. 683; Foley v. Storrie, 4 Tex. Civ. App. 377, 23 S. W. Rep. 
442; Lawrence v. Davey, 28 Vt. 264. It will be noticed that no court of last resort ex- 
cept the Supreme Court of Massachusetts has recently so held. On the contrary, while 
in several states there were earlier decisions the same way (Bishop v. Busse, 69 III. 403; 
Cooke v. Murphy, 70 Ill. 96; Coyner v. Lynde, to Ind. 282; Moore wv. Detroit Loco- 
motive Works, 14 Mich. 266; Goebel v. Linn, 47 Mich. 489; Conkling v. Tuttle, 52 
Mich. 630; Meech v. Buffalo, 29 N. Y. 198), these decisions were subsequently over- 
ruled, and the law of these states brought into accord with the general common law. 
Havana Press-Drill Co. v. Ashurst, 148 Ill. 115, 35 N. E. Rep.873; Moran v. Peace, 72 
Ill. App. 135 (but see Hirsch v. Chicago Carpet Co., 82 Ill. App. 234); Reeves Pulley 
Co. v. Jewell Belting Co., 102 Ill, App. 375; Reynolds v. Nugent, 25 Ind. 328; Widiman 
v. Brown, 83 Mich. 241, 47 N. W. Rep. 231; Vanderbilt v. Schreyer, 91 N. Y. 392; 
Alley v. Turck, 8 N. Y. App. Div. §0, 52, 40 N. Y. Supp. 433 (semd/e); Jughardt v. 
Reynolds, 68 N. Y. App. Div. 171, 74 N. Y. Supp. 152. 

In view of the recent current of authority, it may be doubted whether the doctrine 
stated is law outside of Massachusetts. Of the other jurisdictions from which cases 
in support of it were cited, there is in Alabama, Connecticut, and Vermont only a 
single early decision; the other jurisdiction, Texas, is represented by an inferior court 
only. 

1 Harris v. Watson, Pea. N. P. 72; Stilk v. Myrick, 2 Camp. 317; Frazer v. Hat- 
ton, 2 C. B, N.S. 512, 524; Harris v. Carter, 3 E. & B. §59; Alaska Packers’ Assoc. v. 
Domenico, 117 Fed. 99 (reversing 112 Fed. 554); Blythe v. Robinson, 104 Cal. 239, 37 
Pac. Rep. 904; Havana Press-Drill Co. v. Ashurst, 148 Ill. 115, 35 N. E. Rep. 873; 
Moran v. Peace, 72 Ill. App. 135; Reynolds v. Nugent, 25 Ind. 328; Ayres v. C. R. I. 
& P. R. R., §2 Ia. 478; McCarty v. Hampden Assoc., 61 Ia. 287; Widiman v. Brown, 
83 Mich. 241, 47 N. W. Rep. 231; King v. Duluth Co., 61 Minn. 482, 63 N. W. Rep. 
1105; Lingenfelder v, Wainwright, 103 Mo. 578, 15 S. W. Rep. 844; Conover z. Stil- 
well, 34 N. J. Law 54; Vanderbilt v. Schreyer, 91 N. Y. 392; Festerman v. Parker, 
10 Ired. 474; Gaar v, Green, 6 N. Dak. 48, 68 N. W. Rep. 218; Robb v. Mann, 11 Pa. - 
St. 300; Erb v. Brown, 69 Pa. St. 216; Nesbitt v. R. R., 2 Speers, 697, 709. 

2 Munroe v. Perkins, 9 Pick. 298. 

8 See to the same effect Cutter v. Cochrane, 116 Mass. 408. 
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then possible to make a new bilateral contract in such terms as the 
parties choose.! This is all the clearer if both sides of the new 
contract differ from those of the old.? 


The new agreement is also binding where the party in whose ~ 


favor the modification was made had a right to refuse to perform 
the first contract; as for instance, if he had a right to avoid it for 
misrepresentation or mistake,’ or for non-performance of a con- 


dition,‘ or had a right by the terms of the contract to put an end to’ 


it upon notice.® So where he waived a right to delay performance.® 
And according to the general principle if one party bona fide claims 
the right to avoid, though that right is disputed, the relinquish- 
ment of the claim is sufficient consideration to make binding a 
promise by the other party.’ The Massachusetts doctrine is ob- 
viously exceptional, and has been sufficiently criticised elsewhere.® 

Where there is an existing contract with a third person, the ob- 
jections just urged do not exist. The promise is necessarily an 
assent to a mew agreement, and therefore may be a considera- 
tion; and while it is the duty of the party to keep his prior con- 
tract, he is under no duty to enter into an agreement with a third 
party to keep it. His agreement to keep the prior contract is 
therefore a good consideration for a new promise of a third party? 


! Harris v. Carter, 3 E. & B. 559; Hart v. Lauman, 29 Barb. 410; Butler v. Pub- 
lishing Co., 54 N. Y. App. Div. 382, 66 N. Y. Supp. 788. 

2 Harrod v. S., 24 Ind. App. 159, 55 N. E. Rep. 242. 

8 Bean v. Jay, 23 Me.117; Osborn v. O’Reilly, 42 N. J. Eq. 467, 9 Atl. Rep. 209; 
Keeney v. Mason, 49 Barb. 254. : 

¢ Grant v. Duluth Co., 61 Minn. 395, 63 N. W. Rep. 1026. 

5 Spangler v. Springer, 22 Pa. St. 454. 

® King v. Duluth Co., 61 Minn. 482, 63 N. W. Rep. rros. 

™ Michaud v. MacGregor, 61 Minn. 198, 63 N. W. Rep. 479. 

8 8 Harv. L. Rev. 30. To Professor Ames’s reply, that the agreement should be 
supported unless it contravenes public policy, it may be answered first, for the rea- 
sons already given, such an agreement, being a breach of legal duty on the part of one 
party, always contravenes public policy; second, the ground of policy has been dis- 
tinctly negatived by Lord Ellenboro in Stilk v. Myrick, 2 Camp. 317; third, that the 
authorities do not enforce such an agreement even in a case where the offer was 
made by the new promisor without solicitation by the benefited party (Frazer 7. Hat- 
ton, 2C. B. N.S. §12, §24); fourth, that most of the authorities which follow the Massa- 
chusetts doctrine confine it to cases where the benefited party has refused to go on, 
and thus made it necessary for the other to secure performance by the new promise ; 
in other words, where the new promise has been obtained by coercion. 

® Bagge v. Slade, 3 Bulst. 162; Goring v. Goring, Yelv. 11; Scotson v. Pegg, 6 
H. & N. 295; Humes v. Decatur Co., 98 Ala. 461, 473; Merrick v. Giddings, 1 Mack. 
394; Abbot v. Doane, 163 Mass. 433, 40 N. E. Rep. 197; Avondale Marble Co. v. 
Wiggins, 12 Pa. Super. 577; Cobb v. Cowdery, 4o Vt. 25; Green v. Kelley, 64 Vt. 
309, 24 Atl. 133; Reynolds v. Jacobs, 10 N. S. W. L. R. 268. A dictum contra in Jones 
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Professor Williston, in the article referred to, while agreeing that 
the promise is a consideration, urges that it is not a valid consid- 
eration unless the thing promised would be a consideration (a 
detriment) ; and therefore that in neither case just discussed would 
there be a binding contract. For, he argues with great force, if 
the act itself would not be a detriment the promise to act can be no 
consideration; the promise cannot be more than the thing prom- 
ised. If this is true, we have for the first time a necessary 
difference in result between the two theories of consideration. 

Let us examine the position of the respective parties to the two 
agreements, and see whether it is true that a promise to act cannot 
be a greater or better consideration than the act itself. What does 
the promisee get by the promise? He gets the assurance to him, 
by reason of the agreement, that the thing will be done. He asks 
for the promise because he desires this assurance; and he gets by 
it what he gets in every case of bilateral agreement. It is true that 
the promisor would in all probability do the act in any case, as a 
result of his prior contract; but the promisee desires not proba- 
bility but personal assurance. In an ordinary case a bilateral 
agreement is none the less binding because the promisor would 
probably have done the thing promised though the agreement had 
not been made. On the other side, what does the promisor give 
in the one case that he does not give in the other? He yields his 
assent to a new arrangement, comes into a new relation with a new 
party, gives another man such control over his acts and affairs 
as any agreement gives. After performance the position of the 
parties is the same, whether the promise is made or not; but 


v. Waite, 5 Bing. N. C. 341, 351, is of course overruled. Two or three American cases 
are or seem opposed to the general current of authority. If so, they are following a 
mistaken analogy; that is, they rest on cases where it is held that a promise to the 
other party to an obligation to perform it is no consideration. The first of these 
cases is Barrington v. Ryder, 93 N. W. Rep. 56 (Ia.). This case may perhaps rest 
upon a distinction between a good consideration to support a contract and a valuable 
consideration to validate a gift and prevent a resulting trust. Another case, Sherwin 
v. Brigham, 39 Oh. St. 137, is undoubtedly opposed to the current of authority. The 
plaintiff having signed certain notes for the accommodation of the defendant’s brother, 
the defendant agreed to honor drafts to be drawn upon him by the plaintiff upon the 
plaintiff’s agreement to use the money obtained from the drafts in paying the notes. 
The court held the promise of the defendant to be without consideration. The case 
is clearly wrong, apart from the question under discussion ; for though the plaintiff 
was legally bound to pay the notes, he was not bound to pay them out of any par- 
ticular fund, and his promise was therefore to do a thing which he was not already 
bound to do, even to athird party. Dicta to the same effect may be found in Ellison 
v. Water Co., 12 Cal. 542; Ford v. Crenshaw, 1 Litt. 68. 
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between offer and performance the position of the promisor is that 
of one who has agreed to insure his own act. 

This view is perhap§ strengthened by a class of cases where a 
promise is clearly a valid consideration, though performance would 
not be; cases, to wit, where one promises the happening of a 
future event over which he has no control. I agree that a horse 
which I sell shall be sound, or shall win a race; or that a man 
shall pay his debts; or that a ship shall come safe to port: in all 
these cases my promise is a valid consideration for a counter- 
promise. Yet the soundness or speed of the horse, the solvency 
of the third party, or the safety of the ship could not be a valid 
consideration for a promise made to me. 

The distinction made by the decisions between a promise to a 
party to the existing obligation and one to a third party seems 
quite in accordance with the accepted notions of consideration and 
_ of obligation; and it is neither unfair nor impolitic. Nor is it an 
“ objection to the distinction that it has the support of Professors 
Langdell and Ames and of Sir Frederick Pollock. 


Joseph H. Beale, Jr. 
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THE POWER OF CONGRESS OVER COMBI- 
NATIONS AFFECTING INTERSTATE 
COMMERCE. 


HE question of the relative rights of the legislatures of the 
several states and the Congress of the United States in the 
regulation of contracts, combinations, conspiracies, and monop- 
olies in restraint of trade and commerce, popularly termed trusts, 
has recently been brought prominently to the public notice. . It 
has been affirmed that an amendment to the Constitution of the 
United States is necessary in order to vest in Congress the requi- 
site power to enable it to deal with the subject. ‘Among others, 
the President has been quoted as suggesting that such an amend- 
ment might prove to be necessary. It is the purpose here to 
demonstrate that there is already existing in Congress a large 
and extensive power, which it is believed is sufficient without the 
amendment proposed, and, further, to define the extent of that 
power. In order that this object may be attained it is first neces- 
sary to outline the state of the law and the course of the decisions 
of the courts as they stood before the enactment of statutes by 
Congress and by the legislatures of the several states concerning 
the subject; then to discuss the existing statutes, particularly the 
so-called Sherman Anti-Trust Act and its construction by the 
courts, and finally to point out what may yet be accomplished by 
Congress in regulating industrial combinations by the exercise of 
its existing constitutional power. 
It was held at common law that those combinations and con- 
tracts which were in unreasonable restraint of trade were void. 
The courts refused to enforce such contracts. No penalty, how- 
ever, was imposed upon the parties. All contracts and combina- 
tions in restraint of trade were not invalid. The Supreme Court 
of the United States, in delivering its opinion in the case of the 
United States v. The Trans-Missouri Freight Association,! said, 
speaking through Mr. Justice Peckham: 


“A contract may be in restraint of trade and still be valid at common 
law. Although valid, it is nevertheless a contract in restraint of trade, and 
would be so described either at common law or elsewhere.” 


1 166 U. S. 290. 
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Public policy was not deemed invaded by contracts, although 
in restraint of trade, which were limited in their operation with 
reference to time or space or persons.! No hard and fast rule can 
be laid down in order to determine what contracts in restraint of 
trade would have been held to be unreasonable and therefore 
void. The question was in each instance one for the court having 
the contract before it, and was considered by it with reference to 
all the circumstances of the case. 

At common law, although a contract might be held to be in 
unreasonable restraint of trade and although its result might be to 
effectually prevent and stifle competition, yet no penalty was im- 
posed upon the parties to the contract, and no action lay against 
them by one who was by reason of the contract prevented from 
successfully competing with the combination formed by the con- 
tract. In Mogul Steamship Co. v. McGregor? Mr. Justice Bowen 
said: 


“ Lastly, we are asked to hold the defendant’s conference or association 
illegal, as being in restraint of trade. The term ‘illegal’ here is a mislead- 
ing one. Contracts, as they are called, in restraint of trade, are not in my 
opinion illegal in any sense, except that the law will not enforce them. It 
does not prohibit the making of such contracts; it merely declines after 
they have been made to recognize their validity. . . . The substance of my 
view is this, that competition, however severe and egotistical, if unattended 
by circumstances of dishonesty, intimidation, molestation . . . gives rise to 
no cause of action at common law.” 


Furthermore, a contract in restraint of trade, which would be 
valid at common law because limited in time or space or persons, 
might result in the establishment of a virtual monopoly and one 
which might now well be considered as seriously inimical to the 
public interest and welfare.® 

The increase manifested for the past twenty years in the forma- 
tion of large enterprises in this country and in the consolidation 
and combination of interests is clear. These combinations have 
taken two main forms: First, those whose professed object is the 
maintenance of reasonable rates among the individuals or corpo- 
rations who are parties to the agreement and the suppression of 


1 Dendy wv. Henderson, L. R. 11 Ex. 19; Leather Cloth Co. v. Lorsant, L. R. 9 
Ex. 345. 


2 21 Q. B. D. 544. 
8 See Diamond Match Co. v. Roeber, 106 N. Y. 473. 
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what had proved to be ruinous competition among them; and, 
second, those whose object is, by means of the establishment of a 
virtual monopoly, to raise and maintain’ prices. It is believed 


' that many of these combinations result in benefit and not in harm 


to the public at large, and it is therefore at their regulation and 
not at their complete annihilation that legislation should be 
directed. 

The tendency of the decisions in determining whether a given 
contract in restraint of trade was an unreasonable one, instead of 
being towards broadening the rule so as to result in a more effec- 
tual regulation of combinations, was towards making the rule more 
narrow. In Matthew z. Associated Press! the court said: 


“The latest decisions of courts in this country and in England show 
a strong tendency to very greatly circumscribe and narrow the doctrine of 
avoiding contracts in restraint of trade. ‘he courts . . . now hold many 
contracts not open to the objection that they are in restraint of trade, which 
a few years back would have been avoided on that sole ground, both here 
and in England.” 


In order to remedy the defects in the common law as applied to 
our modern industrial “ trusts,” so-called anti-trust statutes have 
been enacted by the legislatures of many states of the Union. 
The legislature of a given state being, however, necessarily pre- 
vented by its inherent nature from enacting laws which have an 
extra-territorial operation, the state anti-trust statutes have been 
found to be inadequate to deal with, prevent, and regulate the evils 
arising and growing out of many of these combinations. 

The question therefore naturally arises as to the power of the 
Congress of the United States, by constitutional legislation, to 
satisfactorily legislate so as to regulate the varied and complex 
combinations of capital existing at this time. It is provided by 
article 1, section 8, clause 3, of the Constitution of the United 
States that “the Congress shall have power to regulate commerce 
with foreign nations and among the several states and with the 
Indian tribes.” 

The government of the United States is one of powers dele- 
gated to it by the states of the Union and enumerated in the Con- 
stitution. It is expressly provided by the Tenth Amendment to 
the Constitution of the United States that “the powers not dele- 
gated to the United States by the Constitution, nor prohibited by 


1136. N. Y. 333. 
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it to the states, are reserved to the states respectively or to the 
people.” This reservation of power in the several states is not, 
however, intended to abridge or cripple in any manner the 
authority of the general government in carrying into effect the 
powers conferred upon it. By article 1, section 8, clause 18, of 
the Constitution, it is provided that Congress shall have power 
“to make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers and all other powers 
vested by this Constitution in the government of the United 
States.” This clause was inserted in the Constitution not because 
Congress would not have possessed such authority in its absence, 
but merely to remove from any possible doubt any question that 
such power existed. The powers conferred by the Constitution 
are sovereign in their nature, granted to create a sovereignty with 


governmental powers. With such a sovereignty in mind, it was 


not the intention of the framers of the Constitution to confer 
powers which should be subject to strict construction and narrow 
limitations. Each of the powers conferred was to be complete in 
itself. Congress was not to be hampered by inability to legislate 
upon subjects which, if not regulated, might interfere with the full 
efficacy of other legislation by it. Congress is not limited to the 
enactment of laws which are an exercise of the express powers 
conferred upon it. It also has power to pass laws which are 
reasonably necessary to carry into effect its express powers. — 
In pursuance of the authority conferred by the commerce clause 
of the Constitution, Congress, on July 2, 1890, enacted the law 
entitled “ An act to protect trade and commerce against unlawful 
restraints and monopolies.”1_ This act is commonly called the 
Sherman Anti-Trust Act. In order to determine whether the 
power of Congress under the commerce clause has been ex- 


1 26 Statutes at Large 209. Section 1 declares that “every contract, combination 
in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce 
among the several states, or with foreign nations, is‘ hereby declared to be illegal. 
Every person who shall make any such contract or engage in any such combination 
or conspiracy, shall be deemed guilty of a misdemeanor, and, on conviction thereof, 
shall be punished by fine not exceeding five thousand dollars, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion of the court.” 

Section 2 declares that “every person who shall monopolize, or attempt to monopo- 
lize, or combine or conspire with any other person or persons, to monopolize any part 
of the trade or commerce among the several states, or with foreign nations, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall be punished by 
fine not exceeding five thousand dollars, or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of the court... .” 
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hausted by the enactment of this statute, it is first necessary to 
discuss and state the scope and operation of the Act, as declared 
by the Supreme Court. 

In two important respects the common law was altered by this 
statute. In the first place, every contract, combination in the 
form of trust or otherwise, or conspiracy, in direct restraint of trade 
or commerce, among the several states, whether reasonable or un- 
reasonable, is declared void; and, secondly, not only is such a 
contract unenforceable upon a suit instituted by one of the parties 
to the contract, but a penalty is imposed upon the parties. In 
United States v. Trans-Missouri Freight Association,! the com- 
bination assailed was an agreement among several interstate rail- 
ways. By the agreement a method was provided of fixing rates 
on competitive interstate freight traffic south and west of the 
Missouri River. The agreement declared that the Association 
was formed “ for the purpose of mutual protection by establishing 
and maintaining reasonable rates... .” The court said,? speak- 
ing by Mr. Justice Peckham: 


“The arguments which have been addressed to us against the inclusion 
of all contracts in restraint of trade, as provided for by the language of the 
act, have been based upon the alleged presumption that Congress, notwith- 
standing the language of the act, could not have intended to embrace all 
contracts, but only such contracts as were in unreasonable restraint of trade. 
Under these circumstances we are, therefore, asked to hold that the act of 
Congress excepts contracts which are not in unreasonable restraint of trade, 
and which only keep rates up to a reasonable price, notwithstanding the 
language of the act makes no such exception. In other words, we are asked 
to read into the act by way of judicial legislation an exception that is not 
placed there by the law-making branch of the Government, and this is to 
be done upon the theory that the impolicy of such legislation is so clear that 
it cannot be supposed Congress intended the natural import of the language 
it used. This we cannot and ought not to do.” 


In United States v. Joint Traffic Association ® the court held 
that there was no substantial difference between the combination 
there under consideration and the Trans-Missouri agreement, and 
that Congress had power to say that no contract or combination 
shall be legal which restrains interstate trade or commerce by 
shutting out the operation of the general law of competition. 

The Attorney-General of the United States, Mr. Knox, has 


1 166 U. S. 290 (1897). 2 P. 340. 3 171 U.S. sos. 
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recently very ably and forcibly expressed his disapproval of the - 
Sherman Anti-Trust Act, as construed by the Supreme Court, in 
that combinations in restraint of trade, even though they be 
reasonable, fall within its condemnation. In an address delivered 
by Mr. Knox at Pittsburg, Pennsylvania, in referring to the dis- 
tinction between contracts in reasonable and those in unreasonable 
restraint of trade, it is suggested that 


“in extending the law it might be deemed wise by Congress now to import 
and impose this distinction clearly, for the following reasons, among others : 
Because the hard and fast extreme rule may work injustice in various in- 
stances where a moderate restraint is either not harmful at all to the general 
interests or only slightly so in comparison with the importance of the free- 
dom and sacredness of many contracts which public policy does not mani- 
festly condemn ; because the question of reasonableness, as in the common 
law, should be for the courts — surely the safest arbiter and reliance in 
human disputes — and because, from the economic standpoint, freer play 
would thus be given, and perhaps ‘a way out’ indicated, in the conflict 
between the important principles of free competition and combination.” 


A question, and a very broad and troublesome one, here arises: 
whether it would be wise, as suggested, to eliminate from the op- 
eration of anti-trust statutes all contracts which would have been 
held reasonable at common law; for many contracts which were 
reasonable at common law, merely because in some slight degree 
limited in time or space, and which would for that reason have 
been held valid, might still result in restraints, monopolies, and 
conspiracies fully as harmful as other combinations which would, 
because of not being so limited, have been held void. This, how- 
ever, is a question of expediency. 

From the above decisions it will be seen that, as applied to 
a contract in direct restraint of trade among the states, the 
provisions of the Sherman Anti-Trust Act are extremely drastic 
in their nature, inasmuch as such contracts are void whether 
reasonable or unreasonable. Yet the Act is greatly limited in 
its operation, since, in order that a given contract shall fall within 
its condemnation, the contract must be determined to be in direct 
restraint of trade or commerce among the states. 

The most recent decision under the Sherman Anti-Trust Act is 
that recently handed down bythe United States Circuit Court of 
Appeals in the case of the United States v. The Northern Secur- 
ities Co. et al. In that case suit was instituted by the Govern- 
ment under the Sherman Anti-Trust Act for the purpose of 
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dissolving the merger, resulting from the creation of the Northern 
Securities Company, which had been organized to hold the stock 
of two competing trans-continental railways and to issue its own 
stock in lieu thereof. The court, speaking through Mr. Justice 
Thayer, held that the Northern Securities Company was, within 
the provisions of the Anti-Trust Act, a combination in restraint 
of trade and commerce among the several states. The validity 
of this decision may well be doubted. The Sherman Anti-Trust 
Act was aimed at contracts, combinations, and conspiracies in 
restraint of trade or commerce among the several states. The 
obvious distinction between the Trans-Missouri Freight and the. 
Joint Traffic Association agreements and the Northern Securities 
merger is that the combinations in the two former cases. had as 
their express object the maintenance of agreed rates. The direct 
result contemplated was a restraint of trade, and each of those 
agreements showed on its face that it was entered into for that 
purpose. Something more was accomplished by them than the 
vesting of power, in the parties to the agreements, to create such 
a restraint. By the terms of the very instruments creating these 
combinations, a course was agreed upon which, if followed, would 
inevitably accomplish that result. The statute was aimed at a 
combination which is, and not at one which may become, one 
in restraint of trade. In the Northern Securities case, a combi- 
nation was created, but nothing further. Its necessary result 
‘was not a restraint of trade, although that would be its almost 
inevitable effect. It is almost indisputable that the railway com- 
panies in the Northern Securities Case would have been operated 
by one body of men so as to stifle competition between the com- 
panies. Such a result, however, could not certainly be foretold. 
It is perfectly possible that the Securities Company might have 
elected different sets of directors and the roads might have 
been operated as if the stockholders were distinct. In short, the 
combination declared to be within the statute, aside from the 
fact that it was “a combination,” seems no more contrary to 
the provisions of the law than would be the acquisition by the 
same men of the stock of the two roads. The practical result in 
the two cases would be exactly the same. In other words, no 
object was expressed upon which could be predicated an intention 
of so dealing as to render the combination a restraint of trade, and 
the necessary effect of the merger was not to bring about that 
result. A restraint of trade would be, as the Supreme Court said 
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in the case of United States v. E. C. Knight Co.,}, an indirect 
result, however inevitable and whatever its extent might be, and 
that result would not necessarily determine the object of the 
combination. : 

In any event, it has been conclusively determined by the 
Supreme Court of the United States that the Sherman Anti- 
Trust Act relates only to those contracts, combinations, and con- 
spiracies whose direct and not whose indirect result is to restrain 
trade or commerce among the several states. 

In the case of the United States v. E. C. Knight Co., the United 
States exhibited a bill in equity for the purpose of enjoining the 
so-called “Sugar Trust.” The bill was dismissed by the Circuit 
Court of the United States, and the decision of that court was 
eventually affirmed by the Supreme Court. It appeared that the_ 
American Sugar Refining Company had acquired almost absolute 
control of the sugar-refining industry of the United States and 
of the manufacture of refined sugar. It was contended by the 
Government that the object of the combination was the establish- 
ment of a virtual monopoly in a necessary of life, and that its effect 
was to restrain and monopolize interstate and foreign commerce. 
The court, however, held that manufacture was not a part of com- 
merce, and that, although a monopoly in manufacture be created 
and although a monopoly in sale might follow, yet that its effect 
upon interstate commerce was indirect and incidental and that it 
was not within the Sherman Anti-Trust Act. The court said, 
speaking through Mr. Justice Fuller: 


“ Doubtless, the power to control the manufacture of a given thing in- 
volves in a certain sense the control of its disposition, but this is a secon- 
dary and not a primary sense; and although the exercise of that power 
may result in bringing the operation of commerce into play, it does not 
control it, and affects it only incidentally and indirectly. Commerce suc- 
ceeds to manufacture and is not a part of it. . . . Contracts, combinations, 
or conspiracies to control domestic enterprise in manufacture, agriculture, 
mining, production in all its forms, or to raise or lower prices or wages, 
might unquestionably tend to restrain external as well as domestic trade, 
but the restraint would be an indirect result, however inevitable and what- 
ever its extent, and such result would not necessarily determine the object 
of the contract, combination, or conspiracy.” 


In this case nothing more was decided than that a monopoly of 
manufacture was not within the statute and, therefore, was not void. 


1 156-U. S. 1. 
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In Hopkins v. United States! a bill in equity was filed by the 
United States against the defendant, Hopkins, and the other mem- 
bers of the Kansas City Live Stock Exchange, asking a decree 
that the Exchange be dissolved on the ground that it was a com- 
bination in restraint of commerce among the several states. The 
Exchange was an association doing business at the Stock Yards in 
Kansas City, a part of which were in Missouri and a part in Kansas. 
The business of the members was to receive live stock shipped 
from other states, care for and sell the same and account to the 
owners for the proceeds, after deducting charges and expenses. 
Members were prohibited from buying live stock from commission 
merchants in Kansas City who were not members of the Exchange. 
By the rules, a commission was fixed, the employment of agents 
to solicit consignments was prohibited except upon a stipulated 

-salary, and the sending of prepaid telegrams or telephone messages 
with information as to the condition of the markets was forbidden. 
The Supreme Court held that the business conducted by the mem- 
bers of the Exchange was not interstate, but was local in character, 
and that the association was not a combination in restraint of 
commerce among the several states. The court said, at page 592: 
“The contract condemned by the statute is one whose direct and 
immediate effect is restraint upon that kind of trade or commerce 
which is interstate.” In Anderson v. United States? a similar asso- 
ciation was assailed, but the Supreme Court held, in accordance 
with the opinion in the Hopkins case, that the effect of the com- 
bination was not a direct restraint upon commerce among the 
states and, therefore, that it did not fall within the Sherman Anti- 
Trust Act. In none of these cases was the court called upon to 
define, and it did not declare, the limits of the power of Congress 
to legislate under the commerce clause of the Federal Constitu-. 
tion. It was merely determined by the court, that, in order that 
a particular contract should fall within the condemnation of the 
statute, its direct and immediate effect must be to restrain com- 
merce among the states. ; 

This construction ofthe Act being established, the power of 
Congress to regulate monopolies and contracts, combinations 
and conspiracies in restraint of trade was by no means thereby 
exhausted, and, as shown above, the Supreme Court has not 
so declared. 


1171 U.S. 578. 2 171 U.S. 604. 
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In considering the power of Congress, several points must be 
remembered: First, no limitation of the power can be derived 
from the purpose for which it is exercised. As was said by Chief 
Justice Marshall, in Gibbons v. Ogden: } 


“Of course, there is no limit to the power to be derived from the pur- 
pose for which it is exercised. If exercised for one purpose, it may be 
also for another. No one can inquire into the motives which influence 
sovereign authority. It is enough that such power manifests its will.” 


Secondly, with the policy of legislation and with its wisdom the 
courts are not concerned. The question before the court is as to 
the existence of the power to enact the particular law. Mr. Jus- 
tice Washington, in the case of the United States v. The Brigan- 
tine William,? in referring to the validity of an act of Congress 
under the commerce clause of the Constitution, said: “I say 
nothing of the policy of the expedient. It is not within my 
power.” Thirdly, the existence of a clear and well-recognized 
distinction between legislative and legal discretion. The court 
. should declare an act of the legislature void as being in excess 
of its power only in cases where its unconstitutionality is clearly 
demonstrable. Chancellor Kent, in the case of Livingston and 
Fulton v. Van Ingen,’ said, referring to the validity of the legis- 
lative acts there under consideration : 


“In the first place, the presumption must be admitted to be extremely 
strong in favor of their validity. There is no very obvious constitutional 
objection, or it would not so repeatedly have escaped the notice of the 
several branches of the government, when these acts were under considera- 
tion. . . . It ought not to be any light or trivial difficulty that should in- 
duce us to set them aside. Unless the court should be able to vindicate 
itself by the soundest and most demonstrable argument, a decree prostrat- 
ing all these laws would weaken, as I should apprehend, the authority and 
sanction of law in general, and impair, in some degree, the public confi- 
dence, either in the intelligence or integrity of the government.” 


The limit of the power of Congress over commerce has never 
yet been stated, and it never will be accurately. While its scope 
is always the same, yet the court must in each case declare that 
that case is either within the power or is not comprehended by it. 
The Supreme Court, in the Passenger Cases, said: 


1 g Wheat. (U. S.) 1. 2 2 Hall’s Am. Law Journal 255. 
3 g John. Rep. 572. ‘ * 7 How. 283 at p. 402. 
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“No one has yet drawn the line clearly, because, perhaps, no one can 
draw it, between the commercial power of the Union and the municipal 
power of a state. Numerous cases have arisen, involving these powers, 
which have been decided, but a rule has necessarily been observed as ap- 
plicable to the circumstances of each case. And so must every case be 
adjudged.” 


Since the economic conditions and commercial transactions of 
the United States must, in view of its daily progress in the world - 
of business, constantly change in extent and nature, it may very 
reasonably be supposed that, as the body of our commerce grows 
more complex, so will the necessity for the regulating power of - 
Congress be more apparent; and therefore it is believed that the 
Supreme Court, governed by these considerations of necessity, 
will be more and more apt and ready to declare enactments of 
increasing breadth of application over affairs of commerce within 
the province and control of Congress. 

“Commerce” is a very broad and comprehensive term, and in 
this age no word is more inclusive. Almost all the transactions 
of life are connected with it, if not directly, at least incidentally. 
Its welfare affects the progress of the nation and its civilization, 
and in a multitude of forms exercises a controlling influence over 
the daily life of its citizens and their happiness. That part of this 
broad subject, commerce, which is described as “ commerce among 
the states,” has been confided to Congress for regulation. It is 
now settled beyond question that as to transactions of distinctly 
interstate commerce the power of Congress is exclusive, and that 
legislation in regard thereto by the states contravenes the com- 
merce clause of the Federal Constitution, and is void even in the 
absence of congressional legislation upon the particular subject. 
If the transaction is not within the exclusive power of Congress, 
it lies within the controlling power of the states in the exercise of 
their police powers. This control by the states is, however, sub- 
ject to the power of Congress, in regulating commerce, to enact 
laws concerning the same subject-matter, and in order that the will 
of Congress when manifested may be supreme over the legislation 
of the several states, it is provided by clause 2, of article 6, of the 
Constitution of the United States, that the laws of the United 
States made in pursuance of the Constitution shall be the supreme 
law of the land. . 

It may be confidently affirmed that the power of Congress does 
not stop at the boundary line of a state, and that it may extend 


a 
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into the states and operate directly upon matters and transactions 
carried on therein. The Supreme Court, in the case of United 
States v. Coombs,! said: “It does not.stop at the mere boundary 
line of a state, nor is it confined to acts done on the water or in 
the necessary course of navigation.” 

Again, it is clear that the power may reach and apply to an 
agency, subject, or means, although it be entirely within the limits 
of the state. This was expressly determined by the decision in 
the case of The Daniel Ball? In that case a steamer was em- 
ployed in transporting goods on the Grand River, within the limits 
of the State of Michigan, some of the goods being destined for 
other states and some being brought from without the limits of 
Michigan and destined to points within that state. The court held 
that the steamer was engaged in commerce between the states, and 
however limited that commerce was, so far as it went it was sub- 
ject to the legislation of Congress. The court said: 


“Tt is said that if the position here assumed be sustained, there is no 
such thing as the domestic trade of a state ; that Congress may take the 
entire control of the commerce of the country and extend its regulations to 
the railroads within a state on which grain or fruit is transported to a distant 
market. . . . And we answer .. . that we are unable to draw any clear 
and distinct line between the authority of Congress to regulate an agency 
employed in commerce between the states, when that agency extends 
through two or more states and when it is confined in its action entirely 
within the limits of a single state. If its authority does not extend to an 
agency in such commerce, when that agency is confined within the limits. 
of a state, its entire authority over interstate commerce may be defeated. 
Several agencies combining, each taking up the commodity transported at 
the boundary line at one end of a state, and leaving it at the boundary line 
at the other end, the Federal jurisdiction would be entirely ousted, and the 
constitutional provision would become a dead letter.” 


If Congress were prevented from acting upon subjects merely 
because they are wholly within the territorial limits of a state, 
even though their regulation be deemed necessary, in order to 
properly govern commerce among the states, the power of Con- 
gress would be subverted and hampered. If the Constitution 
were so construed, the result in many cases would be that, by 
the very clause conferring the power, the exercise of that power 
would be so fettered as to render the clause, instead of a grant of 
power, a provision that such power shall not be exercised. 


_ 1 12 Peters 72. 2 10 Wall. 577. 
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Finally, it is believed that Congress has power of regulation 
over any transaction, cause, or thing whatsoever within the limits 
of these United States, including the internal commerce of a state 
which may be reasonably regarded by it as deleterious to inter- 
state commerce. The power is given to regulate. Regulation 
means government. Government implies action in a manner that 
controls. To control, one must possess the power to control and 
the means to enforce that power. The power conferred is gov- 
ernmental. It imports as necessary to its efficacy the right to 
direct the entire matter to which the power relates. Power to 
control a given subject includes by necessary implication the right 
by legislation to promote and restrict it and to destroy or regulate - 
any factors or causes which may disturb or injuriously affect it. 
The court, in Gibbons v. Ogden,! in answer to the question, 
“What is this power?” said: 


“Tt is the power to regulate; that is, to prescribe -the rule by which 
commerce is to be governed. This power, like all others vested in Con- 
gress, is complete in itself, may be exercised to its utmost extent, and 
acknowledges no limitations other than are prescribed in the Constitution. 
. . - If, as has always been understood, the sovereignty of Congress, though 
limited to specified objects, is plenary as to those objects, the power over 
commerce with foreign nations and among the several states is vested in 
Congress as absolutely as it would be in a single government having in its 
constitution the same restrictions on the exercise of the power as are found 
in the Constitution of the United States.” 


Congress, though restricted to the regulation of commerce 
among the states, is not precluded, in so regulating that com- 
merce, from enacting laws concerning other subject-matters than 
what may be termed transactions distinctively of interstate com- 
merce, and the acts, means, mediums, and subjects of that com- 
merce. Regulation “ ex vi termini implies harmony and uniformity 
of action.” How can Congress regulate interstate commerce, if it 
has not the power of control over such matters as it may consider 
incidentally affect it? The commerce of this country may be con- 
sidered as a very complex unit. Disease in the smallest nerve in 
the body of commerce may affect the health of the entire body or 
the health of any other portion of the body. Evils in the internal 
commerce of a state may disturb the welfare of the entire body of 
commerce, including that between the states. There cannot, in 


1 g Wheat. (U. S.) 1, 196. - 
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commerce among the states, be harmony and uniformity if Con- 
gress is without the power to remedy any evil which may affect it. 

That Congress may legislate concerning the internal commerce 
of a state, when reasonably necessary to enable it to exercise its 
power of regulation or control, is affirmed by that ablest and most 
far-sighted of all the expounders of our Constitution, Chief Justice 
Marshall. In Gibbons v. Ogden he said: 


“Tt is obvious that the government of the Union, in the exercise of its 
express powers, — that, for example, of regulating commerce with foreign 
nations and among the states, — may use means that may also be employed 
by a state in the exercise of its acknowledged powers; that, for example, 
of regulating commerce within the state. . . . All experience shows that the 
same measures, or measures scarcely distinguishable from each other, may 
flow from distinct powers ; but this does not prove that the powers them- 
selves are identical. Although the means used in their execution may 
sometimes approach each other so nearly as to be confounded, there are 
other situations in which they are sufficiently distinguished to establish 
their individuality.” 

It is thus recognized that, while the states are entitled to legis- 
late, in the exercise of their police power, concerning their internal 
affairs, yet Congress may, in the exercise of its acknowledged 
powers, legislate concerning the same subject matter, and perhaps 
use the same means to accomplish its object that might be invoked 
by the legislature of the state. 

In the same case the Chief Justice said, in defining the powers 
of Congress, that it had no power to act upon those internal con- 
cerns “which do not affect other states and with which it is not 
necessary to interfere for the purpose of executing some of the 
general powers of the government.” By this statement it is 
affirmed by strong negative implication that Congress has power 
over such internal concerns when they do affect other states, and 
also over those with which it is necessary to interfere for the 
purpose of executing some of the general powers of the govern- 
ment. The extent to which these concerns shall affect other 
states is not stated, but the construction of the word “ necessary ” 
must not be a narrow one. As has been shown above, the court 
must not declare that an enactment of Congress is void because 
the subject aimed at does not affect other states, unless it could on 
no reasonable theory be so considered. The same rule is appli- 
cable in determining whether it is necessary to interfere with a 
given subject in order to execute some general power of gov- 
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ernment. The word “necessary” does not purport absolute ne- 
cessity, but what Congress might rationally deem reasonable 
necessity. This construction is further supported by the state 
ment of the court in the case of United States v. Coombs.! The 
Supreme Court there said that any offense which 


“interferes with, obstructs or prevents such commerce and navigation, 
though done on land, may be punished by Congress, under its general 
authority to make all an necessary and proper to execute their seme 
constitutional powers.” 


Any evil, even though it be one purely within the confines of a 
state, which affects commerce among the states, which retards or 
injures or in any manner burdens that commerce, falls within the 
power of Congress. It cannot be said that Congress, having in 
view the welfare of its people individually and as a whole, is so 
impotent as not to be able to prevent, restrain, or regulate trans- 
actions which only indirectly affect and injure commerce and trade 
among the states. There can be regulation of nothing by any- 
body, individual or government, in the absence of power to 
destroy, if need be, anything which conflicts with the harmony 
and government of that thing. 

The power of Congress under the commerce clause of the Fed- 
eral Constitution, in dealing with contracts, combinations, and 
conspiracies in restraint of trade among the states, is not limited 
to regulations of direct restraints of trade and commerce among 
the states, but also extends to any indirect restraints, no matter to 
what extent removed, which might reasonably be considered by 
Congress to affect that commerce. And the question is not as to 
the policy of the expedient adopted. The sole question for the 
court is the dry one: Can this affect commerce among the states? 
A few instances illustrating the consequences of holding that such 
power is not possessed by Congress will bring into sharper relief 
the necessity for its existence in Congress and render the conclu- 
sion more easy that it is not lacking under the Constitution. 

Take a corporation resident in New York, controlling the man- 
ufacture in that state of a certain product, not shipping its product 
outside the state nor desiring so to do, but by its efforts first 
stifling the small dealer and then raising prices over the large area 
of that state. Such a course of dealing may, with much reason, 
be considered as injuriously affecting commerce among the states. 


1 12 Peters 72. 
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It is clear that the legislature of a given state cannot grant a 
monopoly of trade so as to prevent by positive law competition 
through interstate shipments by those outside the state with the 
monopoly within the state. Such a grant would seriously affect 
commerce among the states. In Brimmer v. Rebman, Mr. Justice 
Harlan said 


-“ Undoubtedly a state may establish regulations for the protection of its 
people against the sale of unwholesome meats, provided such regulations do 
not conflict with the powers conferred by the Constitution upon Congress, 
or infringe rights granted or secured by that instrument. But it may not, 
under the guise of exerting its police powers or of enacting inspection laws, 
make discriminations against the products and industries of some of the 
states in favor of the products and industries of its own or of other states. 
The owner of the meats here in question, although they were from animals 
slaughtered in Illinois, had the rights under the constitution to compete in 
the markets of Virginia upon terms of equality with the owners of like 
meats, from animals slaughtered in Virginia or elsewhere . . . Any local 
regulation which in terms or by its necessary operation denies this equality 
in the markets of a state is, when applied to the people and products and 
industries of other states, a direct burden upon commerce among the 
States, and, therefore, void.” * 


If this result cannot be reached by the sanction of the prohibi- 
tive law of a state, on the ground that it would be a regulation 
of interstate commerce not within the power of the state, it 
follows as being by no means an unreasonable proposition that 
the establishment of a virtual monopoly may in some large degree, 
even if not to the same extent as a legal monopoly, affect and 
injure commerce among the states. Its effect upon the small 
dealer and upon competition with the monopoly would not be 
confined to those individuals and corporations within the terri- 
torial limits of the particular state, but would extend beyond 
its boundaries and discourage interstate shipments of the com- 
modity in question. In like manner, interstate shipments by those 
within the state who had been “squeezed out” by the monopoly 
would, by reason of the destruction of their business, be cut off 
and put to an end. 

Again, were Congress without such power, every state would 
have the power and each might well establish regulations which 
might be regarded by them as best suited to obviate the particular 


1138 U.S. 78. 
2 See also Bowman v. Chicago & N. W. Ry. Co., 125 U. S. 465. 
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evil. Such regulations they would undoubtedly put into effect, 
even though their modes of reaching the desired result might be 
entirely different from the mode that Congress might choose, 
having in view the whole country and the deleterious effect which 
the evil might occasion not only the commerce within a particular 
‘state, but commerce among the states. In short, uniformity of 
regulation might, with wisdom, be thought necessary, even though 
the matter affected commerce among the states only indirectly and 
in a remote degree. 

It has been held by the Supreme Court of the United States, in 
the decision of United States v. E. C. Knight Co., referred to 
above, that a monopoly of manufacture is not one of commerce, 
and that since such a monopoly only indirectly restrains com- 
merce among the states it does not fall within the Sherman Anti- 
Trust Act. In regard to the regulation of such a monopoly of 
manufacture, it cannot be doubted that the power of Congress 
extends further than does that act. The natural tendency of a 
monopoly of manufacture is towards a monopoly of sale. The 
line between the two forms of monopoly is not one of substance, 
but rather one of definition, and if it is seen that the almost inevi- 
table tendency of the one is to result in the other, it must lie .in 
the power of Congress, in its wisdom and discretion, to declare 
that which is found in practice to produce a certain result, which 
result is contrary to the public policy of the nation, also contrary 
to that policy, and declare the cause illegal. 

A doubt has been expressed above as to the decision of the 
Circuit Court of Appeals in the case of the United States v. The 
Northern Securities Co. Whether or not the Securities Company 
did fall within the provisions of the Sherman Anti-Trust Act, it is 
believed that there can be no reasonable doubt that Congress, 
under its power to regulate commerce among the states, can enact 
a law to prevent such a merger as was attempted in that case. It 
needs no argument to demonstrate that the combination in the 
Securities case might, and probably would, have been so con- 
ducted as to restrain commerce among the several states and 
destroy competition between the competing lines of railway. The 
point arises, whether an act of Congress aimed at the regulation 
or prevention of such a combination would operate as a depri- 
vation of liberty or property without due process of law, within 
the meaning of the Fifth Amendment to the Constitution of the 
United States. In the case of the United States v. Addystone 
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Pipe & Steel Co.! it was held that this constitutional provision is 
subject to the right of Congress to regulate direct restraints of 
trade and commerce among the states. It was in that case deter- 
mined that the restraint there under consideration was a direct 
restraint, and it was therefore held that the act, as applied to the 
combination there assailed, did not operate as a deprivation of 
liberty or property without due process of law. The question 
whether the act, as applied to combinations not in direct but only 
indirect restraint of trade, would so operate was not necessarily 
involved or decided. It has been held that the anti-trust statutes 
enacted by several of the states of the Union do not operate as 
such a deprivation of liberty or property. In the case of The 
State v. The Fireman’s Fund Insurance Co.? the constitutional 
validity of the anti-trust statute of the State of Missouri was 
brought into question. That statute provided that “ any corpo- 
ration organized under the laws of this or any other state or 
country for transacting or conducting any kind of business in 
this state . . . which shall enter into . . . any pool, trust, agree- 
ment, confederation or understanding with any other corporation, 
. » . person or association of persons to regulate or fix ... the 
price or premium to be paid for insuring property against loss or 
damage by fire, lightning or storm, or to maintain said price,” 
should be subject to a penalty. The court held that this statute 
did not constitute a deprivation of liberty or property without due 
process of law, within the meaning of the Fourteenth Amendment 
to the Constitution of the United States. The court said: ® 


“There is no more merit in this contention than there would be that a 
law was unconstitutional which prohibited two or more persons from con- 
spiring to commit murder or burglary, or any other felony. There is no 
such thing in civilized society as the unrestrained power to contract. 
Every man surrenders some of his individual rights when he associates 
with or becomes a part of any society or government, and the power of 
the government to legislate is complete ; so that, while according to every 
man the fullest liberty to do what he pleases with his own, he must not 
interfere with the same rights of others. This principle underlies and runs 
through all governments and societies. . . .” 


The same principle was affirmed in Walters-Pierce Oil Co. v. 
The State of Texas, where the validity of the Texas anti-trust 


1175 U.S. 211. 2 152 Mo. 1. 
3 Pp, 47. j * 19 Tex. Civ. App. 1. 
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statute under the Fourteenth Amendment was under considera- 
tion. The court said that the regulation of combinations fell 
within the power of the state to legislate for the welfare of its 
people, and added: 


“ This is one of the inherent rights of sovereignty, and it is as much in 
place that it should be exercised where the public interest requires as it is 
the duty of the state, by stringent laws, to protect society from the depre- 
dations of a thief or the ravages of a murderer. . . . By adequate laws 
looking to the suppression of evil, the state . . . must necessarily restrain 
the unbridled license of the citizen in his conduct and use of property, and 
restraints imposed in this way have never been held to illegally impair his 
liberty. . . . The freedom of speech, the liberty of person and life itself 
must be surrendered where the public interests and the order of good 
government so require. The liberty of the citizen, which embraces the 
legal right to his property and to lawfully contract concerning it, stands on 
no higher ground.” ? 


If Congress has power to legislate concerning combinations 
which only incidentally affect interstate commerce and over which 
the states have power of regulation, in the absence of regulation 
by Congress, and if, as has been decided, the states are not pro- 
hibited from so legislating, on the ground that such legislation 
would operate as a deprivation of liberty or property without due, 
process of law, then manifestly such an act by Congress would not 
be void for that reason; for such an act would not be invalid to 
any greater extent, under the constitutional provision denying 
to Congress the right to so legislate as to deprive any person of 
liberty or property without due process of law, than it would be 
under the Fourteenth Amendment to the Constitution, which de- 
clares that no state shall so legislate as to so deprive any person 
of liberty or property. If Congress, in the exercise of its legisla- 
tive discretion, should deem it proper to prohibit for the welfare 
of commerce among the states such a combination of interests as 
was attempted in the Northern Securities merger, it cannot be 
reasonably contended that the rights of individuals or corpora- 
tions in the acquisition of property and in the making of contracts 
should not be subject to the higher rights of the public. 

Numerous other instances which space does not allow might be 
cited to sustain the contention made above as to the extent of the 
power of Congress under the commerce clause of the Constitution. 


1 See also The State v. The Buckeye Pipe Line Co., 61 Oh. St. 520. 
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As incident to this power of regulation, it is believed that Con- 
gress may call to its aid any means that may enable it to act 
intelligently with a due regard for the rights of the individual and 
the public and within its constitutional power. One great aid 
towards this result will be the requirement of publicity in regard 
to the dealings of individuals and corporations engaged in the 
carrying on of transactions which may be reasonably considered 
to be deleterious to the interests of commerce or which may be 
reasonably regarded as affecting it. 

In defining the cause which affects commerce among the states, 
and which is for that reason subject to the regulating power of 
Congress, we cannot say that only direct causes are included and 
that indirect causes are excluded. We cannot proceed, as do the 
courts in defining liability for a tort, and declare that only the 
direct cause will be regarded and that the remote will be disre- 
garded. We cannot assert that the stze gua non has no place in 
our calculations, on the ground that if the cause is nothing more 
it cannot be considered, and that we require the proximate cause. 
This we cannot do, because we are dealing with a sovereign power, 
plenary in its character. That the members of the legislative 
body may not in some cases have such wisdom and foresight as 
their constituents wish, is no argument against the existence of 
this sovereign power. Wisdom must be imputed to the legislative 
body. The fact that a particular agreement or transaction may 
only in the most remote sense affect interstate commerce will not 
be sufficient to enable the court to declare it beyond the power of 
Congress, All matters which might govern the deliberations of 
Congress in the enactment of a particular law must be weighed: 
if not the present effect of the evil sought to be eradicated, then 
its possible future effect, if allowed to proceed undisturbed; if 
only a small matter now, its possible greatness in the future. If 
commerce among the states be affected only incidentally by a 
particular matter, and if that matter could never become one 
which would affect it to a greater degree, then it must be con- 
sidered how many matters of an exactly similar nature exist and 
the evil which would result from all of them combined, had Con- 
gress not the power to control and regulate them. Great latitude 
must be accorded the legislative body, and it must be remembered 
that the question before the court is one of the validity of an act 
of a large and intelligent body of men who are governed, as is the 
court, by considerations as to the extent of their constitutional 


= 
H 
| 
| 
} 
H 
| 
4 
| | 
} 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


THE POWER OF CONGRESS OVER COMBINATIONS. 103 


power to legislate, not under a narrow, restricted power of at- 
torney, but under a governmental power vested in them by a 
constitution creating a sovereignty. : 

It is not intended by what has here been written to advocate 
the full exercise of this power of Congress, or to assert that it 
would be a wise policy which would lead to that result. An 
attempt has been made merely to define the extent of the power. 


Augustine L. Humes. 


52 WILLIAM STREET, NEW YorK, October 1, 1902. 
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DEATH OF THE DRAWER OF A CHECK. 


ECENT decisions upon the effect of the death of the drawer 

of an unaccepted check render a new consideration of the 

subject timely. The discussions of this question both in the text- 

books and in the reviews have not been accompanied by a full 
citation of the authorities. 

Ever since the case of Lawson v. Lawson? was decided in 1718, 
the practice among bankers seems to have been unquestioned. 
A banker after he has heard of a depositor’s death will not accept 
or pay a check of that depositor. The case of Lawson v. Lawson 
was decided in the infancy of banking in England. English bank- 
ing was of a purely indigenous growth; it had no connection with 
the older European banks. In the latter part of the seventeenth 
century there grew up among commercial houses, merchants, and 
landowners, the practice of depositing their cash with goldsmiths, 
in whose hands was the business of changing and equalizing money. 
These deposits were drawn upon by orders upon the goldsmiths, 
and the orders became used as a medium of payment as early as 
1677.2 Such was the origin of our modern bank checks. 

At that time the existing law rendered it certain that these 
orders would be treated practically as demand bills, and that the 
relation between the goldsmith and his depositor would be one of 
debtor and creditor. As early as 1598 a deposit of money to be 
redelivered upon request had been held to create a debt, and that 
the proper action for the recovery of such a deposit was not 
detinue or account. The wisdom of this old ruling has been 
confirmed in the history of banking. 


1 See 3 Va. L. J. 323 and 14 Harv. L. REv. 588. 21 P. Wms. 441. 

8 See 8 Macaulay’s England 327. 

4 Britton v. Barnett, Owen 86 (1598). The whole report is as follows: “A man 
delivers money to J. S. to be redelivered to him when he should be required: which 
J. S. refused and therefore an action of debt was brought and the defendant demurred 
for that an action of debt would not lie but an account. 

“Walmesley: An action of debt will very well lie. And he took a difference be- 
tween goods and money ; for if a horse be delivered to be redelivered, there the prop- 
erty is not altered, and therefore a Detinue lies, for they are goods known: but if 
money be delivered, it can not be known and the property is altered and therefore a 
debt will lie. 

“ Owen and Glanville agreed to this.” 
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It is apparent that the orders upon goldsmiths would be treated 
by the courts as bills of exchange, and that much of the existing 
law as to bills would be applied to checks. It has sometimes been 
inaccurately said by courts and text-writers that checks differ from 
bills of exchange in that they need no presentment for acceptance 
and are not entitled to days of grace. But this is an error. De- 
mand bills, of which checks are a species, were never entitled to 
days of grace and never required presentment for acceptance.’ 

But firmly as it has been settled that the relation between a 
banker and his depositor is that of debtor and creditor, and that 
a depositor draws demand bills upon his debtor, the minds of 
laymen generally have never fully comprehended the situation. 
In common speech we hear it continually said that a man has 
money at his banker’s. Courts sometimes use this language, and 
ready money or cash in hand bequeathed by a will has been held 
to include a general deposit with a banker? 

One of the curious manifestations of this idea is shown by those 
decisions which call a check an assignment fvo ¢anto of the de- 
posit. Four states® in the Union hold this theory, and certain text- 
writers have supported it. But everywhere else a check is like a 
bill of exchange drawn generally (and if it be not so drawn it is not 
a bill).; it is not an assignment of any fund in whole or in part.* 

The assignment theory of a check has produced the only un- 
certainty which has ever existed as to what is the effect of the 
death of the drawer of an unaccepted but delivered check,® wher- 


1 2 Ames, Cases on Bills 265, . 4; id. 133, 134, #. 1 and 2; Philpott v. Bryan, 
3.C. & P. 244. In the early cases checks are treated as bills. In Ward v. Evans, 2 
Salk. 442 (1702), the reporter speaks of an order on a goldsmith as a “note,” and a 
few lines later calls it a “bill.” In Thorold v. Smith, 11 Mod. 71, 87 (1706), four years 
later, Lord Holt calls an order upon a banker’“a note” and “a bill.” There is no 
indication in the reports whether these orders mentioned were accepted or unaccepted. 
The only differences that now exist between demand bills and checks is that a demand 
bill is expected to be put into circulation, while a check is not; and if a demand bill is 
not presented for payment within a time which the law deems reasonable, the drawer 
is released, while in the case of a check the drawer is released only to the extent of 
his injury. 

2 Fryer v. Rankin, 11 Sim. 55; Stern v. Richardson, 37 L. J. Ch. 369; Varsey v. 
Reynolds, 5 Russ. 12; Langdale v. Whitfield, 27 L. J: Ch. 795. 

8 Illinois, Kentucky, South Carolina, Nebraska. 

* Mandeville v. Welch, 5 Wheat. 286; National Bank of Republic v. Millard, 10 
Wall. 152; First National Bank v. Whitman, 94 U. S. 343; Florence Mining Co. v. 
Brown, 124 U. S. 385; Shand v. DuBuisson, L. R. 18 Eq. 283 ;}Hopkinson v. Forster, 
L. R. 19 Eq. 74. 

5 In 14 Harv. L. Rev. 588, it is contended that a check is an order, not an 
authority, and hence ought not to be revoked by the drawer’s death. . 
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ever the subject is not regulated by statute! A check undelivered 
before the drawer’s death can confer no rights upon any one? 

The authorities strictly in point upon the general+ question are 
not numerous, but there is an abundance of dicta. The text- 
writers, with one exception, have laid down the rule that the death 
of the drawer of such a check revokes the authority given by the 
_ check to the banker; but text-writers do not establish the law. 
We must look to the decisions. 

The effect of the death of the drawer must be considered, ist) 
as between the drawer’s estate and the payee or holder; 2d, as 
between the bank and the holder; 3d, as between the bank and 
the drawer’s estate. 

I. As between the drawer’s estate and the payee of a check dis-» 
honored because of the drawer’s death, the general rule as to bills. 
of exchange governs. If the payee has given a consideration, the 
estate is liable; * if he is a volunteer, the estate is not liable. A 
bona fide transferee can, of course, recover on the check against 
the drawer’s personal representative, while as to a holder not dona 
fide, the defenses between drawer and payee are open. 

II. As between the holder and the bank, it is apparent that if 
the bank refuses to pay the check, the holder must have recourse 
upon the drawer’s estate, since, even when no question of the 
drawer’s death arises, the rule of law is absolute that the holder 
of an unaccepted check has no remedy against the banker, just as 
the holder of a bill of exchange has no remedy against the drawee 
until the drawee has accepted the bill. It is immaterial under this 
rule whether the holder be the payee or a bona fide transferee. 

There are however, four states, mentioned above, which have \ 
held the assignment theory of a check, and in which the bank 
in the ordinary case can be compelled to pay the check. The 
Supreme Court of one of those States, however, receding from its 
assignment theory, has lately held that the banker with notice of 
the death not only is not compelled to pay the check, but if he 


1 Massachusetts has a statute. England has a statute declaratory of the common 
law. The Negotiable Instruments Law seems to be silent on the matter. 

2 Drum v. Benton, 13 App. Cas. D. C. 245. 

8 Whitehead v. Whitehead, 90 Me. 468, can be supported upon this ground. It 
cannot be supported on the grounds stated by the court. Rolls v. Pearce, L. R. § 
Ch. D. 730, can be supported on this ground, but not on the ground stated by the 
Vice-Chancellor. 

* All the English cases cited fost establish this proposition, except Bromley | V 
Brinton, L. R. 6 Eq. 275, which will be noticed fost. 
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does pay, he must refund the amount paid to the drawer’s estate.! 
It is doubtful what the Supreme Court of Illinois, Nebraska, and 
South Carolina will hold.2 An intermediate court in Missouri ® 
decided, on the assignment theory of a check, that the unaccepted 
check was not revoked by the drawer’s death, even though the bank 
had notice of the death. But that case is no longer an authority. - 

Although the bank may refuse to pay the unaccepted check on 
account of the drawer’s death, except possibly in the states men- 
tioned above, yet it may happen that the bank has accepted the 
check with notice. If it does so, it would seem that it would be 
held, since it could not rescind its acceptance on any ground ex- 
cept that of a mistake of law. Acceptance granted to the holder 
is payment and releases the drawer. The bank, however, which 
pays the check, ought in justice to be subrogated to the claim 4 
the payee against the drawer’s estate. 

III. Coming to the rule that applies as between the banker and 
the drawer’s estate, it will be necessary to review the decisions 
and the dicta which have a bearing on the question. 

The original dictum is in Lawson v. Lawson.’ In that case it 
was held by Sir Joseph Jekyll, as between the executor and the 
donee of a check, that a bill upon a goldsmith given by .a 
man upon his deathbed to his wife for the purpose of buying 

/ mourning would operate as an appointment. During the course 
of the argument Sir Joseph Jekyll remarked that the testator’s 
order on the goldsmith was but an authority, and that it was de- 


1 Weiand’s Adm’r v. State National Bank, 65 S. W. Rep. 617 (Ky.). 

2 In Illinois it was held, in Union National Bank v. Oceana National Bank, 80 III. 
212, that as to a dona fide holder the check could not be countermanded, but the bank 
must pay. Evidence of a “defense between drawer and drawee was rejected.” The 
court here means payee. (In Bank of Antigo v. Union Trust Co., 149 Ill. 343, the 
court uses the word “drawee” for “payee.”) In Niblack v. Park National Bank, 169 
Ill. 517, the court held that a payee who took a check for a debt was a bona fide holder... 
In Gage Hotel Co. v. Union National Bank, 171 III. 531, it was held that as against 
an actual dona fide holder, as the law defines the term, a check could not be revoked, 
and thus in Illinois a banker must ascertain this fact at his peril. For the curious 
conflict in Illinois cases on checks, see Zane on Banks 228, #. 26, 229, #. 2, 233, #. 22, 
250, 2. 30, 586, 2. 13. 

8 Lewis v. International Bank, 13 Mo. App. 202. 

* See Dickinson v. Coates, 79 Mo. 250; Coates v. Doran, 83 Mo. 337, which reject 
the assignment theory of checks. 

5 ; P. Wms. 441. The case is not authority. See Ward v. Turner, 2 Ves. sr. 431. 

6 In the ecclesiastical courts such checks have been held to be codicillary. Bar- 
tholomew v. Henley, 3 Phillimore 317; Gladstone v. Tempest, 2 Curteis 650; Jones 
v. Nickolay, 3 Rob. Ecc. 288. 
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termined by the testator’s death. This theory of a check has \ 
been adhered to by the courts. The report of the case is exceed- 
ingly unsatisfactory, but Lord Loughborough, in Tate v. Hilbert, 
says that the report of Lawson v,. Lawson is certainly inaccurate, 
that the bill was payable ten days after sight,? and stated upon its 
face that it was for mourning. What Sir Joseph Jekyll actually 
did was, in a chancery court, to admit the check to probate as 
part of the will, although as to that matter the ecclesiastical court 
had exclusive jurisdiction.® 

In Tate v. Hilbert* a testator had made a gift to Tate of a check 
made payable to “ self or bearer” which was unaccepted at the date 
of the drawer’s death. The bank refused payment on account of 
the death, and a bill in equity was brought by Tate against the 
drawer’s executor. Lord Loughborough seems to approve of Sir 
Joseph Jekyll’s statement as to the determination of the authority of 
the check, and refused to hold the check to be an appointment. 

In Hewitt v. Kaye,5 which was another case of a gift, Lord | 
Romilly said: “ But a cheque is nothing more than an order to 
obtain a certain sum of money, and it makes no difference whether 
the money is at the banker’s or anywhere else. It is an order to 
deliver the money, and if the order is not acted on in the lifetime 
of the person who gives it, it is worth nothing.” This statement 
was hardly necessary to the decision, for the facts of the case 
show an ordinary bank check unaccepted at the death of the 
drawer, and a suit in equity brought against the executor by the 
payee of the check. The check being without consideration and 
the suit being between the payee and the drawer’s representative, \ 
it was governed by the ordinary rule; but it was claimed that the 
check had actually transferred the equitable title to a part of the 
bank deposit. 

In Bromley v. Brunton,® Sir John Stuart, V.C., held, on a similar 
state of facts, except that the check had been presented but pay- 
ment refused on account of a doubt as to the signature, that the 


1 2 Ves. jr. 111. 

2 This bill was therefore not a check at all, but a bill of exchange, for it was a true 
post-dated check, #.¢. a check made on its face payable after its date. See Zane on 
Banks, 349, #. 8. There is another use of the words “ post-dated check,” where the 
term means a check dated after its delivery. Such a check is not payable until its 
date, but is not a bill of exchange. See Zane on Banks 260, 261. 

8 Welsh v. Gladstone, 1 Phillips C. C. 293. 

2 Ves. jr. 111. 

5 L. R. 6 Eq. 198. 6 L. R. 6 Eq. 275. 
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check having been presented when there were sufficient funds, the 
deposit in the hands of the executor was liable to the payment of 
the check, and that the effect of the check was to appropriate so 
much of the “donor’s money” as it called for. Again we see 
appearing the common idea that a depositor has money at his 
banker’s. This case is, of course, not authority.! 

In the case of Beak v. Beak,” it was held that no title, legal or 
equitable, passed to any part of the deposit, where the check was 
not presented in the donor’s lifetime, although the delivery of the 
check was accompanied by the delivery of the passbook. 

The case of Jz re Mead * contained the same ruling as the case 
last cited, the differentiating circumstances being that the donor of 
the check in his lifetime had given to the bank a notice of with- 
drawal of the amount stated in the check. 

Bouts v. Ellis* held that, where the donor’s check was ex- 
changed for the check of a third party who cashed the donor’s. 
check in the lifetime of the donor, although the check taken in 
exchange by the donee was not cashed until after the death of the 
donor, title had passed to the money obtained by the donee. 

In Burke v. Bishop,’ in an opinion holding that the check of a 
third party was a good donatio causa mortis, there is a dictum to 
this effect: 


“Tf it had been a check drawn by Hampton Elliott [the donor], and he 
had died before the check was presented, and the check was a donation, 
the check would have been worthless, because of the demise of the donor 
his mandate to his agent, the bank, was revoked.” 


“In all the foregoing cases the recovery was sought against the 
estate of the drawer. The check in each instance was a gift. The 
reason given for the decision is that the check as an authority to 
the banker is withdrawn or destroyed by the drawer’s death before 
acceptance of the check, and hence that no delivery of the money 
had actually taken place. It has been claimed, however, that the 

' reason given goes far beyond the necessities of the case, for each 
decision could have been placed on the ground that as between the 
drawer and the drawee, the lack of a valuable consideration alone 
was fatal to the passing to the holder of any title, either legal or 
equitable, in the account with the banker. It may be said that the 


1 See 6 Harv. L. REV. 40. 2 L. R. 13 Eq. 489, usually cited as /# re Beak. 
8 L. R. 15 Ch. D. 651. * 17 Beav. 121; 4 DeG. M. & G. 249. 
5 27 La. Ann. 46s. 
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law is that any negotiable instrument of the donor himself! payable 
to the donee, cannot be the subject of a gift causa mortis. So it 
has been held with regard to a promissory note? and a draft. If 
this be so, it may be said that the foregoing cases do not go to the 
extent of showing that by the death of the drawer before acceptance 
the check is revoked. 

We may say, on the other hand, that if the check was not rN 
| voked by the drawer’s death, it remained operative as a mandate ~ 
| to the banker, and that, therefore, a delivery by the donor had 
| been made by the doing of everything that could be done to make. 
| the gift complete. If this be so, it would seem that the cases 
| really turn upon the fact as to whether a revocation by death took 
place. 

We come now to the cases wherein a recovery upon a check 
unaccepted before the drawer’s death was sought against the bank. 
Each one of these cases could have been put upon the sole ground 
that the holder of an unaccepted check has no right of action 
against the bank. They are noticed here on account of their bear- 
ing upon the duty of a banker to refuse payment of an unaccepted 
check after notice of the drawer’s death. 

In Tate v. Hilbert* it was conceded by the counsel who repre- 
sented the payee of the check that no recovery could be had 
against the bank, and so far as the English reports show, no such 
recovery has ever been attempted. “ 

In Second National Bank v. Williams® the court held that a 
check delivered by the intestate while zz ertremis to a certain 
person to defray the funeral expenses of the intestate, was de- 


1 It is settled that the check or note or other negotiable instrument of a person 
other than the donor is the subject of gift causa mortis. Jn re Mead, L. R. 15 Ch. D. 
651; Clement v. Cheeseman, L. R. 25 Ch. D. 631; Witt v. Amis, 1 B. & S. 109; Amis 
v. Witt, 33 Beav. 619; Hewitt v. Kaye, L. R. 6 Eq. 198; Burke v. Bishop, 27 La. Ann. 
| 465. The case of Miller v. Miller, 3 P. Wms. 356, is contra if the note in that case 
| was signed by the donor himself, which seems to be very doubtful. But guere, if the 
| note were the joint and several note of the donor and another? 
2 Parish v. Stone, 14 Pick. 198; Raymond v. Sellick, 10 Conn. 480, but Wright v. 
Wright, 1 Cow. 598, is contra. But that case is overruled in Harris v. Clark, 3 Comst. 
93, and is disapproved in the two cases a#fe in this note. Rolls v. Pearce, L. R. 5 
Ch. D. 730, is also contra. In this case the check had been negotiated to a bona fide 
holder. In Harris v. Clark, 3 Comst. 93, the draft had been endorsed, but probably not 
to a bona fide holder. 
8 Harris v. Clark, 3 Comst. 93. 
2 Ves, jr. 111. 
5 13 Mich. 282. This case is directly contrary to the old case of Lawson v. Law- 
son, 1 P. Wms. 441. 
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stroyed by the death of the drawer before acceptance. The 
reason given for the decision is that the unaccepted check was 
revoked by the testator’s death. 

The case of Fordred v. Seamen’s Savings Bank! was not a case 
of donatio causa mortis, but of a check given without consideration 
from the payee. The check was held to have been revoked by 
the donor’s death before acceptance. 7 

In Simmons v. Cincinnati Savings Society? a check of the 
donor was claimed to be a donatio causa mortis, but was held to 
have been revoked by the donor’s death. 

In each of the three foregoing cases emphasis was laid upon the 
fact that the checks given were wholly without consideration and | 
that the payees had no “ interest.” 

In Saylor v. Bushong® it is said by way of dictum: “ A check 
may be revoked before presentment by the drawer’s death.” It is 
apparent that the court means not presentment alone, but present- 
ment with acceptance or payment. 

In National Commercial Bank v. Miller‘ the court, in stating the 
reasons why an ordinary check does not act as an assignment, 
legal or equitable, of the deposit, or of any part of it, says that 
the recourse of the holder is against the drawer and the indorser, 
if any; that the drawer may revoke thé check and countermand 
its payment before acceptance, and that if the check is unaccepted 
his death operates as a revocation. 

In Brennan v. Merchants’ National Bank® there is a dictum to 
the effect that a check unaccepted is revoked by the drawer’s 
death. Drum v. Benton ® contains a dictum to the effect that the 
death of the drawer acts as a revocation of the authority of the 
bank or banker to pay, but expresses some doubt of this rule on 
the later authorities. The court does not indicate where it finds 
such later authorities. 

Pullen v. Placer County Bank? was a decision by the California 
Supreme Court in banc overruling a decision of the Department.’ 
It holds that a check drawn and delivered by the drawer as a 
gift with a request that the check be not presented until after the 
drawer’s death was revoked by the drawer’s death before accept- 


1 10 Abb. Pr. Nn. s. 425 (Court of Appeals), 2 31 Oh. St. 457. 
3 100 Pa. St. 23. 4 77 Ala. 168. 
5 62 Mich. 343. 6 13 App. Cas. D.C. 245. 


7 71 Pac. Rep. 83. 
8 Pullen v. Placer County Bank, 66 Pac. Rep. 740. 
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ance or payment. The decision was placed upon the ground 
that the check was not an assignment, but was a mere revocable 
authority to the banker. 

It will be seen that no case is yet presented where a check was 
given upon a consideration, but in Wieand’s Adm’r v. State 
National Bank! such a case appears. W. drew a check on 
August 15, 1900, but dated the check August 20, 1900. The 
drawer died on August 19, 1900. The check was given to the 
payee for a debt owing to the payee. The check was presented 
on August 21, 1900, and payment was refused, because, as was 
the fact, the deposit of the drawer was not equal to the amount of 
the check, but later the bank with notice of the drawer’s death 
paid the deposit to the holder of the check. 

The check being dated August 20th did not become payable 
until that day, and the bank had no authority to pay until that 
day. But before the check became even an authority to pay the 
drawer was dead. The decision might have been put upon that 
ground, but the point was not noticed. Again, the deposit not 
being equal to the check, the bank could legally refuse payment 
of any part of the check,’ yet if it so pleased it could have paid 
the deposit on the check,‘ if the check had not been revoked by 
the drawer’s death before it became operative as a check or before 
it had been accepted. 

The court held that the check being a mere authority was re- 
voked by the drawer’s death, and gave the administrator of the 
drawer judgment for the amount of the deposit. 

The foregoing cases are all cases where the payee of the check 
was the party seeking to recover from the bank. There is no 
case where the check had been negotiated to a dona fide holder, 
but in Rolls v. Pearce® a recovery was permitted in favor of a 
bona fide transferee, as against the executors of the drawer. But 
the latter decision cannot be considered an authority upon checks, 


1 65 S. W. Rep. 617. It is singular that a state which holds the assignment theory 
of a check should be the first to decide the point ruled. 

2 Gordon v. Commonwealth Bank, 6 Duer 76; Crawford v. West Side Bank, 100 
N. Y. 50. Compare Taylor v. Sip., 30 N. J. Law 284. This was not a true post-dated 
check. See”. 2, p. 108, ante. 

8 In Matter of Brown, 2 Story 519; Dana v. Third National Bank, 95 Mass. 445; 
Coates v. Preston, 105 Ill. 470; Lowenstein v. Bressler, 109 Ala. 326; Eichelberger v. 
Finley, 7 Har. & J. 381; contra, Bromley v. Commercial National Bank, 9 Phila. 522. 

* Dana vw. Third National Bank, 95 Mass. 445. 

§ L. R. 5 Ch. D. 730. 
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for the Vice-Chancellor showed that he had no comprehension of 
former controlling decisions.! 

There is a decision of an intermediate court in Missouri? which 
holds that the drawer’s death does not revoke the check, but that 
case is no longer an authority. 

It is apparent that the understanding among bankers and law- 
yers is, except possibly in three jurisdictions,’ that an unaccepted © 
check is revoked by the drawer’s death. It will appear, in reply- 
ing to the objections which have been made to this theory, that this 
conclusion of the courts results from a perfectly valid rule of law. 

The objections which have been made to this theory will now 
be noticed. 

‘The first objection is that the check is not an authority at all, 
but an order upon the banker to pay money, and that the banker 
cannot be considered the agent of the drawer. If the check be 
an order, it is said that the banker cannot be considered the depos- 
itor’s agent. But the theory of the rule is not one of agency. 
The check is called a mandate to the banker. But upon analysis 
it amounts to an offer on the depositor’s part to the banker that if 
the check is paid by the banker, the amount of it may be sub- 
tracted from the depositor’s account. This offer to become effec- 
tive as a contract must be accepted by the banker during the 
depositor’s lifetime. While no court has indicated that the above 
is the basis of the rule, it seems reasonably plain that there can be 
no other basis. 

’ The second objection to holding an unaccepted check revoked 
by the death of the drawer, is the claim that the check is a power 
or authority coupled with an interest, and therefore not revoked. 
This theory was suggested by Mr. Vernon in the argument of 
Lawson v. Lawson‘ almost two hundred years ago. It was dis- 
missed in that case by Sir Joseph Jekyll as unworthy of discussion. 
It reappeared in the hands of a text-writer not many years ago as 
anew theory. It is not, however, enough to say that the check 
should be considered as an agreement to pay out of a particular 
debt or fund either then owing or to become owing, for even in 


1 See 6 Harv. L. REv. 40, where this point is elaborated. 
2 See Lewis v. International Bank, 13 Mo. App. 202, where it is noticed above. 
8 Tllinois, South Carolina, Nebraska, but as appears heretofore Kentucky has re- 
ceded from its assignment theory on this question. 
41 P. Wms. 441. 
5 See Daniel in 3 Va. Law Jour. 323; 2 Daniel, Neg. Inst. § 1617 b. 
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that case it is not an assignment.’ The basis of this theory of a{~ 


check must be either that the check is a partial assignment of the 
depositor’s chose in action against the banker, or that it is a partial 
assignment of a fund. The theory is untenable because it assumes ’ 
that the giving of the check confers upon the payee an interest 
in the fund or that it confers upon the payee a part of the chose in 
action. In either case the check being an assignment ceases to be) 
negotiable. For it is one of the fundamental rules of the law of 
negotiable paper, that the bill or note must be payable generally, 
and not out of a particular fund. This is, no doubt, the reason 
why the assignment theory of a check is almost universally ee 
jected by the courts. Outside of the assignment theory there is no 
ground for calling the check an authority coupled with an interest. 
For even if it be conceded that the check confers an agency on \ 
the payee, the objections to which assumption are apparent,” the 
agency that amounts to an authority with an interest is one that 
is united with an interest in the subject upon which the power is 
to be exercised. It is not enough that an interest exists in what 
is produced by the power. But aside from that, it being con- 
ceded that the check is not an assignment and that thereby the 
payee acquires no interest, it follows that the check cannot be 
considered as an agency or authority coupled with an interest. 

Next it is said that while it may be conceded that a check given 
without consideration is revoked by the drawer’s death before its 
acceptance, nevertheless if the check was given for a debt or obli- 
gation owing from the drawer to the payee it ought not to be 
considered as revoked. There is in the authorities much by way 
of dictum that may be claimed in support of this contention. 

Although counsel for plaintiff in Tate v. Hilbert* conceded that 
if the check had been given for a debt it would have conferred no. 
right against the bank, yet in Second National Bank v. Williams ® 
much stress is laid upon the fact that the payee had no interest. 

In Fordred v. Seamen’s Savings Bank® Rapallo, J., observes: 
“Viewing the draft as a mere direction or power, the plaintiff not 


1 Christmas v. Russell, 14 Wall. 69. 

2 See 14 Harv. L. REV. 591. Rapallo, J., in Fordred v. Seamen’s Savings Bank, 
10 Abb. Pr. N. s. 425, says: “ The plaintiff [the payee] was merely his [the drawer’s] 
agent.” But the opinion does not show the sense in which these words are used, 

8 Hunt v. Rousmanier, 8 Wheat. 174; Langdon v. Langdon, 4 Gray 186. 

* 2 Ves. jr. 111. 

§ 13 Mich. 282. 

® 10 Abb. Pr. N.S. 425 (Court of Appeals). 
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having proved any interest, it was revocable, and was revoked by | 
the death of the drawer.” The word “ interest” seems to be used | 
in place of the word “ consideration.” 

It is apparent that under other New York decisions the check \ 
could confer no interest on the payee. 

In Simmons v. Cincinnati Savings Bank? it is said: “ The check 
in the present instance was a mere order or authority to the payee , 
to draw the money; and it being without consideration, it was 
subject to be countermanded or revoked, while it remained un- 
acted on in the hands of the payee.” 

The case of Weiand’s Adm’r v. State National Bank,? however, 
holds that a check given in payment of a debt was revoked by the 
death of the drawer before acceptance. 

The sufficient answer to this objection is that it imposes upon 
the banker the duty of determining at his peril whether the 
drawer gave the check with or without consideration. This fact 
the banker cannot know, yet he must decide it at his peril. Such 
a duty imposed upon the banker contradicts the received theory 
of the banker’s contract with the drawer, which is to pay his 
checks upon demand. No court ever will or can accept such a~ 
theory as this, if it has the least comprehension of the business of 
‘banking. 

Again it is said that in the hands of a dona fide holder, an un- 
accepted check ought not to be considered as revoked by the 
death of the drawer. There is some authority for this position. 
In Tate v. Hilbert* Lord Loughborough said that if the payee 
had paid the check away either for a valuable consideration or in 
discharging a debt of her own, it would have been good. But he 
probably meant that it would have been good against the drawer’s 
estate, which no one would dispute. | 

d In Rolls v. Pearce,® Malins, V. C., held that the checks having 
4 been paid away by the payee were good. It is doubtful whether 
he intended to go further than to hold them good as against the 
drawer’s estate, but certainly in the light of other English deci- 
sions, he could not have intended to intimate that the holder could 


My 1 31 Oh. St. 457. 2 65 S. W. Rep. 617 (Ky.). 
i 8 In Illinois it has been held that the bank as against a payee who has received a 
a check for the amount of his debt, cannot apply the deposit to a demand note of the 
i drawer which the bank held. Niblack v. Park National Bank, 169 Ill. 517. The 
: opinion calls the payee of a check a ona fide holder for value. 

3 * 2 Ves, jr. 111. 5 L. R. 5 Ch. D. 730. 
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recover against the bank. In Illinois, indeed, it has been held that 
as against a dona fide holder of a check, the check cannot be re 
voked.! But this is held upon the wholly untenable doctrine that 
the check is an assignment. 

The objection to this theory is that the banker simply contracts 
to pay the drawer’s checks upon genuine indorsements. He does 
not contract to go further and to determine at his peril whether 
or not the indorsee or holder is a dona fide holder. Such a re- 
quirement would entirely revolutionize the accepted theory of a 
banker’s duty. 

Finally, it is said that the mandate of a bill of exchange is not” 
revoked by the drawer’s death and that a check should be treated 
in the same way. But there is no authority for so saying. The 
usual authorities cited do not establish the proposition as to bills 
of exchange. The case of Billings v. DeVaux? merely holds that 
as against the acceptor, who accepts in ignorance of the death of 
the drawer, the acceptance is good. This would be the rule as 
against a bank which accepted a check in ignorance of the death 
of the drawer, the authorities, as will later appear, saying that a 
check so accepted and paid may be charged against the drawer’s 
estate. In the case of Hammonds v. Barclay® the acceptances 
were made in the lifetime of the drawer. In Cutts v. Perkins * the 
draft was held to be an assignment; hence it could not be a bill’! 
of exchange, the essence of which is that it must be drawn gener- : 
ally, and is not an assignment. The words of Lord Romilly in 
Hewitt v. Kaye,® to the effect that an order for the payment of 
money, whether the money be at a banker’s or anywhere else, is 
worth nothing if not acted on in the lifetime of the person who 
gives it, would seem to include bills of exchange. The text-books 
do not state the rule to be at all settled. 

But even though there be no authority for saying that the bill 
of exchange as a mandate ® to the drawee is not revoked by the 
death of the drawer, and even if we assume that such mandate is 
not revoked by the death of the drawer before acceptance, there 


| 
& 


1 Gage Hotel Co. v. Union National Bank, 171 Ill. 531. 

23M. &G. 565. 

8 2 East 227. 

4 12 Mass. 206. The so-called bill of exchange in Debesse v. Napier, 1 McCord 
106, was held to be an assignment for a valuable consideration. 

5 L. R. 6 Eq. 198. 

® Charles O’Conor, counsel in Harris v. Clark, 3 Comst. 93, said: “ A draft is not 
an assignment Jer se, but only a mandate.” 
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Pare reasons why a bill of exchange should receive a different treat- 
‘ment from that accorded to acheck. A bill of exchange is ex- 
pected to be put into circulation; a,check is not. The acceptance 
of a bill of exchange is not governed by any such customary con- 
tract as that which exists between the depositor and his bank. 
Bills of exchange are usually drawn at a distance from the home 
of the drawee, and the application of the rule to bills of exchange 
would cause practical difficulties which would not be met in the 
case of checks. So that the deduction sought to be made from 
bills of exchange fails, when the matter is considered in the light 
both of authority and of actual differences. 

/ There remains to be considered the situation of the bank if it 
‘accepts or pays a check after the drawer is dead. If it accepts or 
pays the check in ignorance of the death of the drawer, the check 
may be charged against the account. The ground for this rule is 
apparently a dictum of Lord Loughborough. He said in Tate v. 
Hilbert: } “If she [the payee] had received it immediately after 
the death of the testator before the banker was apprised of the 
death, no court, I am inclined to think, would have taken it away 
from her.” 

This has been construed by all the text-writers to mean that the 
bank would have been protected if it paid the check in ignorance 
of the drawer’s death. In Brennan v. Merchants’ National Bank? 
there is a dictum to this effect. And there are other dicta which 
affirm the rule.® 
~ But it is said that if the bank can pay the check if it be ignorant 
of the death of the drawer, the rule is illogical if the death re- 
vokes the authority given by the check. The answer to that sug- 
gestion is that the rule of the common law is not undeviating, and 
the application of the more intelligent principle of the civil law 
is warranted in this instance by considerations of business policy, 
which after all have made the law applicable to all kinds of com- 
mercial paper. It is warranted also by the analogies of the law 
applicable to bankers.‘ 

If, however, a banker with knowledge of the drawer’s death 


1 2 Ves. jr. 111. 

2 62 Mich. 343. 

8 Drum z. Benton, 13 App. Cas. D. C. 245. 

4 It is held that a banker who has no notice of his depositor’s death is entitled, 
when the depositor’s bill, which the banker has discounted, becomes due, to charge 
the bill against the depositor’s account. Rogerson v. Ladbroke, 1 Bing. 93. 
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pays the check, the latest authorities are to the effect that the _. 
check cannot be charged against the deposit. It is so held in 


Pullen v. Placer County Bank,! where the check was delivered as 
a gift, and in Wieand’s Adm’r v. State National Bank,? where the 
check was given to pay an existing debt. 

It remains to be added that if a check is accepted in the lifetime 
of the drawer, his death before payment is immaterial? If the 
acceptance is granted to the drawer of the check before delivery, 
while the drawer is not released, the bank upon acceptance appro- 
priates so much of the drawer’s account as the check calls for. 
If the acceptance is made to the payee or other holder of the 
check, the drawer is released and the check becomes the promis- 
sory note of the bank, which the holder, with the opportunity of 
having the check paid, voluntarily received instead of the cash. . 

There is nothing inequitable in the rule that the death of the 


drawer revokes an unaccepted check. The check is payment 
only if it be paid. If the dishonored check is in the hands of the | 


payee who received the check upon a consideration, the payee 
can recover his claim from the estate if it is solvent. If the check 
was given without consideration, the law can give the payee no 
relief. If the check is in the hands of a dona fide transferee, he 
has recourse upon his indorser as well as upon the drawer’s estate 
if the check is dishonored. But there is no reason why, in case 
the drawer died insolvent, a creditor should obtain a preference 
merely because he happens to have a check and the insolvent 
debtor left a balance at his banker’s. All the creditors should be 
placed upon an equality, for “ equality is equity.” 
Fohn Maxcy Zane. 


CHIcaAGo, ILLINOIS. 


1 71 Pac. Rep. 83. 
2 65 S. W. Rep. 617. 
8 An accepted check cannot be countermanded. See 2 Ames, Cases on Bills 801. 
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THE Law ScHoot. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1892-93. 1893-94. 1894-95. 1895-96. 1896-97. 1897-98. 
Temayeer. ...+.. & 66 82 96 93 130 
Second year 119 122 135 138 157 
First year : - 135 140 172 224 169 216 
23 13 9 31 41 

Total . 394 351 472545 

1898-99. 1899-1900. I9Q00-OI. 1901-02. 1902-03. 1903-04. 
I I 4 
Third year . i So 134 144 149 167 180 
Second year ..... - 193 202 190 196 201 
a 232 241 229 228 293 
58 59 49 60 

Total . . 548 610 646 628 640 738 


The total registration is much larger than ever before in the history of the 
School. There is an increase in all classes over last year, and in all but the 
second year class there is a larger enrollment than in any previous year. 

The following tables show the sources from which the twelve successive 
classes have been drawn, both as to previous college training and as to 
geographical districts : — 
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Harvarp GRADUATES, 


From Mas- New England outside Outside 

Class of sachusetts. Total. 
189 32 4 13 49 
1898 23 7 17 47 
1897 27 2 15 
1898 42 I 25 é 
1899 45 6 19 70 
1900 50 II 30 QI 
1901 45 3 28 6 
1902 59 2 28 Bo 
1903 43 4 28 75 
1904 47 5 17 7 
— 44 4 20 
J 52 7 32 9! 

GrapvuaTEs oF OTHER COLLEGES. 
From Mas- New England outside Outside of New 

Class of sachusetts. of Massachusetts. England. Total. 
189 8 14 30 52 
I 14 iI 4 70 
1897 9 12 5 77 
1898 19 23 2 104 
1899 21 12 45 78 
1900 30 19 60 I 
1901 27 22 9 I 
1902 22 29 I 112 
1903 23 26 83 132 
1904 25 29 74 128 
1905 23 27 78 128 
I 3° 45 92 167 

Hotpinc no Dgcres. 
* New England Outside ToTAL oF 
From Mas- outside of of New Crass. 

Class of sachusetts. Massachusetts. § England. Total. 
I 16 14 1 
1890 10 23 
1897 26 7 16 49 170 
1898 25 2 2 3 52 224 
1899 II 2 21 169 
1900 11 2 3 16 216 
IgoI 2 _ 9 34 218 
1902 1 4 31 232 
1903 21 I 12 34 241 
1904 22 _ 10 32 22 
1905 12 2 18 32 2 
1906 25 I 9 35 293 


As the thirty-five Harvard seniors in the first year class have in each 
instance completed the work required for the Harvard A. B. degree, all 
members of the class are virtually college graduates. The same is true of 
practically the entire School, since seven special students are the only 
members who have not received a degree. Of the sixty special students, 
thirty-three have entered this year, and of these twenty-six are graduates of 
a college or university, six having received a degree in law. 

One hundred and eleven colleges and universities have representatives now 
in the School as compared with ninety-four last year and ninety-two the 
previous year. In the first year class sixty-three colleges and universities, as 
compared with fifty-six last year, are represented, as follows: Harvard, 97 ; 
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‘Yale, 30; Brown, 16; Bowdoin, 11; Dartmouth, 11 ; Princeton, 8 ; Wil- 


liams, 7; Amherst, 6; Colby, University of Iowa, Tufts, 4; University of 
California, Leland Stanford, Wesleyan, 3 ; Bates, Cornell University, George- 
town, Iowa College, Mt. Allison, Nebraska, College City of New York, 
Tulane, Wisconsin, 2; Bucknell, Cambridge, Charles City, Coe, Colorado 
College, Cornell College, Dalhousie, De Pauw, Denison, Fargo, Frank- 
lin and Marshall, Georgia, Hamilton, Holy Cross, Illinois College, State 
College of Kentucky, Knox, McGill, Maine, Manhattan, Minnesota, New 
Brunswick, Northwestern, Notre Dame, Oberlin, Ohio University, Ohio 
Wesleyan, Oxford, Pennsylvania, Pacific, Rose Polytechnic, Rutgers, St. 
Josephs, Toronto, Trinity, U. S. Naval Academy, Western Maryland, Wes- 
tern Reserve, Westminster, Wheaton, 1. There are at present in the School 
eight law school graduates, of whom three have received also an academic 
degree, representing the following law schools: Detroit, Dickinson, Kansas 
City, Kings (Windsor), New York, New York University, Notre Dame, Ohio 
State University. 


‘¢THE PgonaGE Cases.” — Few recent judicial statements have aroused 
greater interest than the response of Judge Jones of Alabama to certain 
questions propounded by a grand jury relative to peonage and involuntary 
servitude. In his reply to these questions the learned judge covered two 
distinct topics. With commendable regard for the dignity of the law and 
the welfare of the community he first recommended the indictment of a 
numerous class of persons who had abused the processes of the courts and 
fraudulently induced ignorant laborers to subject themselves to a condition 
approaching slavery. Not content with this, however, the court proceeded 
to a somewhat gratuitous discussion of the constitutionality of an interesting 
and important Alabama statute. Peonage Cases, 123 Fed. Rep. 671 (Dist. 
Ct., M. D. Ala.). The Alabama legislature had enacted that in certain 
counties of the state any laborer who makes a written contract to serve, 
and then abandons his employment without the consent of his employer or 
a good excuse to be adjudged by the court, and then makes a similar con- 
tract with a second employer without informing him of the first agreement, 
is guilty of an indictable offense. This statute, says the judge, is invalid 
under both the Alabama and the Federal constitutions, as involving, first, 
a denial of the equal protection of the laws ; second, imprisonment for debt ; 
and third, involuntary servitude. 

The first of these three objections the court does not strongly press. Its 
contention is based on the fact that the operation of the statute is limited to 
certain counties and to a certain class of contracts. But the constitution 
means by securing the equal protection of the laws simply that all persons , 
in the same class shall be treated alike under like conditions.?_ Whoever 
therefore attacks on this ground the validity of a statute must show that the 
classification is arbitrary and unreasonable. This was hardly attempted by 
the court. The irresponsibility of the negro laborers and their propensity 
for breaking contracts at a season when to lose their labor may mean ruin to 
the planters, shows that the classification was not unreasonable. 

The reasoning of the judge on the question of imprisonment for debt 
appears to be based on a misinterpretation of the statute. The breach of 


1 Acts 1900-1901, p. 1208, § 1. 
2 Cvoley Const. Law, 3d ed., 249. See also Barbier v. Connolly, 113 U. S. 27. 
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the first contract, it is said, creates only the relation of debtor and creditor, 
and because of the existence of this relation the debtor may not, without his 
creditor’s consent, seek employment elsewhere under pain of imprisonment. 
This, the court insists, is virtual imprisonment for debt. A fair construc- 
tion of the statute might well lead to a different conclusion. It provides 
not that the laborer may not work for a second employer, but that he may 
not through concealment of his former breach of good faith make a contract 
similar to the one he has broken. If the laborer is imprisoned for anything, 
it is not for debt, but for concealment of a fact that may conceivably amount 
to fraud. 

The third and last objection, namely, that the statute involves involuntary 
servitude, is the most serious. But here, too, it seems, on careful consider- 
ation, that the legislature avoided infringement of the constitution ; for, 
first, the Supreme Court has said that “ involuntary servitude ” means ser- 
vitude involuntary in its inception,® and here the servitude at its inception 
is voluntary ; and, second, without considering the soundness of that view 
and that authority, the statute provides for nothing more than courts of 
equity in the usual constitutional exercise of their powers often exact under 
pain of imprisonment. Though a court of equity will not force a man to 
observe a contract to labor, it will order that if he refuses to observe it he 
may not make a similar contract with another. The statute in question 
does no more than extend the rule to cases where the services are not of 
unique value, and enforce in another form this well established equitable doc- 
trine. The objection of unconstitutionality cannot be stronger in the one 
case than in the other. It is difficult, therefore, to see wherein either the 
letter or the spirit of the constitution has been violated. 


Co-oRDINATE RIGHTS IN A BANK ACCOUNT. — A person may sometimes 
desire to open an account in a bank which shall be equally available to 
another person and himself. This most frequently happens between a 
husband and his wife. The situation has often presented itself in cases 
of savings-banks accounts.! Thus, in a late Michigan case, a husband in- 
structed the savings-bank to enter his wife’s name against his account, so 
that she might draw as freely as he on the account. The wife having or- 
dered it transferred to her individual account while her husband was on his 
death-bed, the court held that his subsequent death revoked her authority 
to use the fund. Burns v. Burns, 93 N. W. Rep. 1077. But, admitting 
that her power was revocable by the husband’s death, still, since she had 
exercised it for her own benefit before his death, it would seem that the 
transfer of the account made it her absolute property. 

The question of how a depositor may give another rights with reference 
to his account must depend primarily upon the nature of the relation exist- 
ing between him and the bank. What the relation is between a savings 
bank and its depositors is in dispute, some authorities holding that it is 
a trust relation,” others that it is an agency relation,’ still others that it is a 


8 See Robertson v. Baldwin, 165 U. S. 275, 281. 
4 Duff v. Russell, 133 N. Y. 678, affg. 39 N. Y. State Rep. 266. 


1 See a collection of cases in 31 L. R. A. 454 n. 
2 Berry v. Windham, 59 N. H. 288. 8 Osborn v. Byrne, 43 Conn. 155, 
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debtor and creditor relation.‘ On the first two theories, the question is 
comparatively simple ; it is on the last that its discussion is most important. 
This is especially true in view of its application to the ordinary bank where 
a debtor and creditor relation admittedly exists. It is conceived that there 
are two feasible ways, depending upon the purpose of the depositor, of effect- 
ing that object. First, it may be intended merely to give the wife a power 
of attorney to draw on the account for her own use as she may desire. If 
this power were unsupported by consideration, a mere gratuity, it would be 
revocable either by the donor’s order or by his death.® But, if desired, it 
could be made irrevocable by securing consideration for it,’ when a different 
situation would arise. A demand by a depositor on a bank creates a sepa- 
rate obligation on the part of the bank to the extent of the demand.* Con- 
sequently, the wife in exercising her power of attorney, could by each 
demand upon the bank create an obligation to the extent of the demand 
in favor of the depositor which she could enforce for her own benefit. It ° 
follows that there would be an irrevocable partial assignment, or a series of 
such assignments, of the whole obligation to the wife, each of which would 
be completed, and their number and amount determined, by her demands. 
Since there is consideration, there can be no question of revocation of the 
power of attorney, but whether that power should be held to continue beyond 
the death of the assignor, is a question which must depend upon the inten- 
tion of the parties. Second, it may be desired to give the wife a right 
co-extensive with that of the husband. It is suggested that this may be 
accomplished by opening a joint account in the names of the husband and 
the wife. To secure to each the power to draw at will for his own use, a con- 
dition of the account would be that either may have the power to use their 
joint names in drawing against the account or proceeding with regard to it 
in any way. The power in the husband would be irrevocable, because it 
would be a condition of the wife’s taking an interest; her power would be 
irrevocable, because coupled with her interest.? Upon the death of either, 
the total interest would necessarily survive to the other in accordance with 
the doctrine of survivorship in joint rights. This would probably effect- 
uate the wishes of the parties. In those states where statutes have been 
passed limiting the operation of the doctrine of survivorship, the situation 
would be changed accordingly. If it is provided that a joint interest shall 
go to the decedent’s representative in one way or another, then the question 
whether, upon the death of either, the power to draw as before would con- 
tinue co-extensive between the survivor and the representative of the other, 
would again depend upon the intention of the parties. 


JURISDICTION OVER A TRUST CREATED ABROAD.—A neat question is 
raised when the trustees of a trust created in another jurisdiction apply to the 
court of their domicile for instructions concerning the administration of the 
trust. By what law is the validity of the provisions of the trust to be deter- 


* Robinson v. Aird, 29 So. Rep. 633 (Fla.). 

5 Bank v. Brewing Co., 50 Oh. St. 151. - 

6 Blackstone v. Buttermore, 53 Pa. 266. 

7 Guthrie v. Wabash Ry. Co., 40 III. 109. 

8 Brahm v. Adkins, 77 Ill. 263. 

® Dickenson v. Central Nat’l Bank, 129 Mass. 279. 
10 Trammell v. Harrall, 4 Ark. 602. 
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created in the country in which the instructions are sought? An express trust 
created by the owner of the property must be considered as an interest 
in the property and treated as such. If then it is a trust of land, it must be i 
created as any other interest in land is created, in accordance with the law F 
of the situs.’ And if an enforceable interest is created by the law of the 
situs, that interest must be recognized everywhere.” 

Beyond this point the law is far from clear. The courts in dealing with 
trusts of personalty seem to avoid laying down any precise or definite rule.® 
On the general principles of our law, however, it seems necessary to admit 
that the law of the place where it is alleged a trust has been created must 
determine whether a trust has ever Come into existence. That is the law 
which must give legal effect to the acts done. The question then is, what 
law shall govern dealings with the trust property? It used to be said, though 
erroneously, that the passing of title to personal property depended on the 
lex domicilii of the owner.® The more sound view is that the passing of 
title to personalty is.governed by the law of the situs of the personalty at 
the time.® In the same manner it would seem to follow that the proper law 
for determining the operation of a trust of personal property and the effect 
of dealings with it, is the law of the country in which the corpus of the trust 
is held. ‘The domicile of the equitable owner or of the legal owner cannot 
affect it. 

A case for the application of these principles was recently presented to 
the Chancery Division of the High Court. A marriage settlement was made 
in Scotland on the marriage there of a Scotchwoman and a domiciled Eng- . 
lishman. Personalty was given in trust to English trustees, with an aliment- l 
ary non-alienable provision for the husband if he survived. This form of 
provision was good by the law of Scotland, but not by that of England. 
The husband survived, having previously mortgaged the provision. In a 
question as to the rights of the mortgagees, the court decided in their favor. 
dn ve Fitegerald, [1903] 1 Ch. 933. The court put its decision on the 
ground that the validity must be determined by the law of England, and by P 
that law the provision against alienation was void as against public policy. . 
The court was not clear as to the reason for settling this question by the law ; 
of England, but talked vaguely of the law of the intention of the parties. 
But the intention of the parties cannot determine the law by which a transac- 
tion is to be governed. It may, however, be looked to for the purpose of 
interpreting the transaction.” Taking that rule, it would seem to be possible 
to sustain the decision in the case on the principles above set forth. The 
fact that an English settlement of other property was made at the same time 
and that the property was placed in the hands of the same trustees, English- 
men, may reasonably be construed to show, not that the parties intended a 
settlement in Scotland to be governed by English law, but that the parties 
intended the trust to be an English trust; that the corpus should be held in 


mined? And what is to be done if the trust is one which could not have been 


1 Acker v. Priest, 92 Iowa 610. 
2 Siebberas v. De Geronimo, Jour. du Palais 1895, IV. 28. 
8 See Fowler’s Appeal, 125 Pa. St. 388; First Nat’l Bk. v. Nat’l Broadway Bk., 156 


. 450. 
* See 16 Harv. L. REv. 

5 Edgerly v. Bush, 81 N. Y. 199. 

6 Cammell v. Sewell, 5 H. & N. 728; Green v. Van Buskirk, 5 Wall. (U. S.) 307, 
7 Wall (U. S.) 139. 

7 16 Harv. L. Rev. 58. 
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England and there administered. Clearly on that ground, the corpus being 
within the jurisdiction of the English law, that law alone could give effect to 
any dealings with it. It is to be regretted that the court did not take this 
opportunity to enunciate the principles of law governing this interesting 
class of cases. 


LIABILITY FOR NEGLIGENT INJuRY RESULTING IN SuicipE. — The devel- 
opment of the modern law of negligence has given rise to many interesting 
decisions. A late Massachusetts case furnishes an example of this class. 
The plaintiff's testator committed suicide while suffering from insanity in- 
duced by an injury which the defendant had negligently inflicted. The 
disease had destroyed the power of the deceased to discriminate between 
right and wrong, but he was still able to know what he wished to do, and to 
act towards that end. The court, following Scheffer v. Washington, etc., 
R. R. Co.,! where the facts seem identical, held that the defendant was not 
liable for the testator’s death, since it-was caused by the testator’s own act 
and not by the defendant’s negligence. Daniels v. New York, etc. R. R. 
Co., 67 N. E. Rep. 424 (Mass.). 

There should be no difficulty in sustaining the plaintiff's suit on grounds 
of legal cause. A man is liable for the probable results of his negligence. 
Insanity would seem sufficiently probable as a result of severe shock and 
bodily injury ; and suicide is such a sufficiently common result of insanity 
like that in the present case, that it may be justly urged that where the latter 
is probable, the former is. Nor does the fact that the deceased’s death 
is the immediate result of an act other than the defendant’s break causal 
connection if it is admitted to be a probable result. But if it can be shown 
that the deceased was himself at fault, then, although the defendant’s neg- 
ligence caused his death, the plaintiff cannot recover.* It would seem, then, 
that the decision of the principal case must rest upon the ground that the 
plaintiff was at fault when he killed himself. 

It is difficult, however, to show any fault on the part of the deceased. 
A man is generally responsible for his acts, that is, for those things which he 
_ chooses to do. But where a man whose mind is so crippled by loss of 
moral judgment that he cannot distinguish between right and wrong chooses 
that which in his normal state he never would have chosen, it is unjust to 
hold him responsible, in the sense that he is at fault, merely because a nor- 
mal man would have been at fault had he so chosen. This is supported by 
the criminal decisions, which make knowledge of right and wrong the test 
of fault. 

This reasoning may seem at variance with the rule that an insane person 
is liable for his torts,® for it might seem to follow from that rule that an in- 
sane person in doing intentional damage is always at fault. But the cases 
which established that rule went upon the theory that he who is damaged 
ought to be recompensed.’ An insane defendant was held liable, though 


1 105 U. S. 249. 

2 Milwaukee, etc., R. R. Co. v. Kellogg, 94 U. S. 469. 

3 Lane v. Atlantic Works, 111 Mass. 136. 

4 Locker v. Damon, 17 Pick. (Mass.) 284; Nashua, etc., Co. v. Worcester, etc., 
R. R. Co., 62 N. H. 159. 

5 United States v. Young, 25 Fed. Rep. 710. 

_® McIntyre v. Sholty, 121 Ill. 660. 
7 Holmes on Com. Law, 84. 
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the mere instrument of damage, because there was no better person to 
hold. Therefore these cases furnish no inference of fault to controvert the 
argument of the preceding paragraph. Their theory is rather in support of 
the present plaintiff. Thus, if A causes B to become insane, and B, because 
of his insanity, damages C, then A is a better person to hold liable than B, 
since B is the mere instrument, while A is at fault. In the principal case 
the defendant is A, and the plaintiff stands in the position of both B and C, 
for the testator was used as an instrument to damage himself. It does not 
seem just to make the testator’s bare instrumentality a bar to the action, 
and the plaintiff should therefore recover. 


Gratuitous UNDERTAKINGS. — In personal actions the duty which is 
violated is generally one of two kinds. It may be one imposed upon the 
defendant in common with all the world, independently of any act or 
volition on part of the defendant, or it may be one which arises entirely 
from the defendant’s promise, given formally or for good consideration. 
There is, however, in addition to these, at least one other way in which a 
legal duty may arise, that is, from a gratuitous undertaking by the defendant. 
Here it is a duty which the defendant without consideration has assumed 
voluntarily. It arises from some peculiar relation to the plaintiff, into which 
the defendant has entered. 

The great bulk of these so-called ‘“‘ gratuitous undertakings ”’ consists of the 
ordinary transactions of mandate. A mandate is defined as a consensual 
contract by which one party confides any transaction to another, who un- 
dertakes to perform it gratuitously." A railroad, for instance, is held liable 
to a passenger whose contract was with a different road,” or who was being 
carried free under a misstatement as to his age,® or who had a pass as a 
stockholder.* This liability is imposed by law upon any one voluntarily 
assuming the relation of carrier to passenger. It is larger than the co- 
existent duty owed by the defendant to all the world, since it includes, for 
example, responsibility for the independent acts of servants, or for hidden 
defects. An analogous instance of the same sort of liability is that owed to 
invited guests, where again the strict liability of the landlord depends upon 
his voluntary undertaking. 

The most important class of cases dependent upon a gratuitous under- 
taking is probably that of gratuitous bailments. Formerly the courts at- 
tempted to construe a gratuitous bailment as a binding contract,® but lack 
of consideration makes that explanation untenable. In the case of a finder 
who picks up goods intending to return them to the owner, there is the ad- 
ditional objection of an absence of mutual assent.? +In both these cases the 
bailee is liable to the bailor, and in both of them his duty arises from the 
relation into which he has voluntarily entered, not from a contract nor from 


1 Williams v. Conger, 125 U. S. 422. 

2 Foulkes v. Met. District Ry. Co., 5 C. P. D. 157. 

8 Marshall v. Y. N. & B. Ry. Co., 11 C. B. 655. 

* Phil. & Read. R. R. Co. v. Derby, 14 How. (U.S.) 468. Cf Austin v. Great 
Western Ry. Co., L. R. 2 Q. B. 442. 

v. Chicago, etc., Ry. Co., 36 Wis. 657; Putnam v. Broadway, etc., R. R. Co., 
55 N. Y. 108. 

6 Riches v. Briggs, Yelv. 4; Hart v. Miles, 4 C. B. N. Ss, 371. 

7 Smith v, Nashua, etc., R. Co., 27 N. H. 86. 
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the mere fact of his existence. It is true the courts have laid down an arbi- 
trary rule that a gratuitous bailee is liable only for gross negligence,® but by 
means of various subordinate rules of interpretation they have nearly recon- 
ciled this with the natural and as it seems more sound principle that the 
bailee should be required to exercise that degree of care which would seem 
reasonable from the character of the thing undertaken.? But whatever rule 
is applied to determine the extent of liability, the liability itself must arise 
from the act of the defendant in assuming such a relation. 

The utility of the doctrine of undertakings is well illustrated by the case 
of Shiells v. Blackburne.” A customs officer who gratuitously undertook to 
enter some goods at the custom house, was held liable for performing it 
negligently. So, in a recent Canadian case the defendant, an insurance 
agent, agreed, without compensation, to place some additional insurance for 
the plaintiff, and notify the other companies of the increase. Through his 
neglect of this notification the plaintiff when the premises were burned was. 
forced to settle at a loss. The court held that the defendant was liable for 
the loss. Barber v. Jones, 2 Can. L. Rev. 658 (September, 1903). In both 
these cases the duty violated arises from the relation assumed by the defend- 
ant, and his liability exists only because of his undertaking. 


INSURANCE IN BENEFIT SOCIETIES. — Insurance on the co-operative or 
assessment plan has become the chief, instead of a subsidiary purpose of 
the Mutual Benefit Society. The courts accordingly treat such a society as 
merely another form of insurance company.’ Alike in purpose, the two 
differ chiefly in this, that while the contract of the insured with the ordinary 
company is contained in the policy alone, only part of the contract of the 
member with the society is in the certificate of membership. The by-laws 
in force at the time are part of the contract, whether mentioned in the cer- 
tificate or not.? Practically all such by-laws contain provisions for their 
amendment. In a recent Kansas case the plaintiffs dues were fixed by 
the by-laws of a mutual benefit association. An amendment materially in-' 
creasing his monthly payment without his consent was held void as to him. 
Miller v. Tuttle, 73, Pac. Rep. 88. The case involves the question how far 
the society may amend its by-laws so as to increase the burdens or lessen 
the benefits of a member. 

To make the question depend on the “reasonableness” of the amend- 
ment, as some courts have done,’ is unsatisfactory. ‘The rights of the mem- 
ber should be determined by deciding, from a fair construction of the contract, 
to what he agreed. To set up an arbitrary standard of reasonableness 
helps but little to the solution of the question. What effect, then, has the 
provision for amendment of the by-laws on the contract? As to this there 
is apparently a hopeless conflict. Some cases * seem to hold that the mem- 


8 Coggs v. Bernard, 2 Ld. Raym. go9. , 

® For a full discussion of this point, see 5 HARV. L. REV. 222. Preston v. Prather, 
137 U. S. 604; Shiells v. Blackburne, 1 H. Bl. 158; Gill v. Middleton, 105 Mass. 477 ; 
Siegrist v. Arnot, 10 Mo. App. 197. 

W Supra. 

1 See cases collected in Niblack, Acc. Ins. & Ben. Soc. § 3, n. 

2 Jdem, § 136, and cases-cited. 

8 Weiler v. Eq. Aid Union, 92 Hun (N. Y.) 277. 

* Cases collected in Morton v. Supreme Council, 73 S. W. 259. 
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ber agrees to any amendments the society may make concerning its govern- 
ment or the transaction of its business, but not to amendments materially 
lessening the value of his insurance. This view fails to recognize that the 
member must realize that-he is entering a mutual association, and that a 
partial sacrifice of his individual rights may often be necessary to preserve to 
him the benefit of its continued existence. On this reasoning other cases °® 
seem to hold that the member agrees to any amendments the society sees 
fit to adopt. This is error at the other extreme. Prospective benefits for 
which he has given valuable consideration should not be wholly at the mercy 
of the majority. On the whole, neglecting language broader than the de- 
cisions require, it is believed that nearly all the cases may be reconciled as 
establishing the following middle view : That the member agrees to changes 
in the original contract except in so far as they alter amounts expressly named 
in the certificate. This construction seems best to accord with justice and 
the probable intention of the parties. The ordinary man would suppose 
himself secure in rights to definite sums specified on the face of the cer- 
tificate, while regarding the right to benefits provided by the by-laws as a 
right to receive them subject to such changes as the good of the society as 
a whole demands. And the society in contracting would hardly demand 
greater latitude than this in adapting its rules to changes in its financial 
condition. 


THE NATURE OF A PaRENT’S RIGHT IN HIS CHILD. — The primitive 
conception of the family relation made the child the property of its father. 
The Roman law even placed its life at his disposal on the theory that he 
who gave life should have the power to take it... The common law was 
more humane. But although the child was given separate property rights, and 
unnecessary acts of cruelty on the part of the father were illegal,” yet the duty 
of maintenance was established only by statute,? and within the last century 
the father had in England an absolute right to the custody of the child, 
which was not affected by the child’s interests, nor forfeited by the father’s 
misconduct.* Modern ideas are in sharp contrast with this ancient concep- 
tion. In deciding custody cases, the courts have repeatedly stated that the 
only consideration is the interest of the child.’ Text-writers have gone still 
further and advanced a theory of the parental relation which makes the 
parent’s duties —to maintain, protect, and educate — fundamental. His 
rights to the service and custody of the child, to correct it and determine 
its education and religious training, are, on the other hand, regarded as 
merely incidental to his obligations, bestowed because necessary to their 
performance.® 

There are, however, decisions whose correctness can hardly be questioned, 
which cannot be accounted for under this theory. Thus courts are fre- 
quently called upon to decide whether a child shall be intrusted to a poor 
and ignorant parent or to more prosperous relatives. If the interests of the 
child were, in truth, the only consideration, and the parent’s rights merely 


5 Collected in Pain v. Doc. St. Jean Baptéme, 172 Mass. 319. 


1 Cod. 8, 47, 10; 1 Bl. Com. 452. 

21 BI. Com. 453; Johnson wv. State, 2 Humph. 283. 

8 43 Eliz. c. 2. 

* See Talfourd’s act, 2 & 3 Vict. c. al Rex v. De Mandeville, 5 East, 221. 
5 People v. Mercein, 3 Hill (N. Y.) 

6 Schouler Domestic Sth 383. 
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incidental to his obligations, the child would often have been taken from its 
parent ; yet this will never be done unless the parent is morally unfit to con- 
trol his child.?- Again, even after a parent has been deprived of the custody 
of his offspring and owes it no parental duties, the courts have repeatedly 
recognized his right of access to his child* A recent New York case iur- 
nishes an extraordinary illustration of this tendency of the courts to recog- 
nize the independence of the parent’s rights. The custody of children 
was taken from their aunt, a Protestant, and awarded to their grand- 
mother, a Catholic, solely because the father was a Catholic. By the same 
decision the father’s application for their custody was refused on the ground 
that his misconduct had forfeited his right to it. Matter of Jacquet, 40 
N. Y. Misc. 575. ‘Ihe court clearly proceeded on the theory that a parent’s 
rights are not merely incidental to his obligations, for, although the father 
was deprived of the custody of the children and relieved of his parental ob- 
ligations, yet he was still conceded the right to determine their religious 
training. 

It seems apparent that although the reaction against the barbarities of 
the old theory of the parental relation has led the courts to lay stress upon 
the rights of the child, they have in effect proceeded upon the theory that the 
rights of parent and child are respectively independent, springing separately 
from the fact of parentage. This view seems both legally sound and in 
harmony with the modern, civilized conception of the family relation. 


REDUCTION OF BENEFICIAL INTEREST OF AN ASSIGNEE OF .A TRUSTEE 
BECAUSE OF THE LaTYeR’s DEFALCATION. —If a trustee, who is also a 
beneficiary under the trust, commits a defalcation, the other beneficiaries 
may satisfy the default out of the trustee’s interest.’ If, however, before 
committing the default, the trustee has assigned his interest, a different 
question arises. In England, it appears to be settled that even in that case, 
the other beneficiaries may take in advance of the assignee. In America, 
it seems to have arisen for decision only once ;* then the English rule was 
adopted without qualification. How the question would be treated in new 
jurisdictions is difficult to determine. 

That a trustee should be obliged to diminish his beneficial interest in 
favor of the other beneficiaries to the extent of his default is undoubtedly 
a salutary rule. The English cases say that he must be regarded as having 
anticipated the payment to himself of his share.* This is obviously a fiction. 
A better explanation would seem to be that the trustee should not be 
allowed to set up his own default in order to diminish the shares of the 
other beneficiaries. It is but another of those stringent but beneficent 
rules that are aimed at maintaining undeviating rectitude on the part of 
fiduciaries. A different proposition is presented, however, when the trus- 
tee has previously assigned his interest. Obviously the case is not covered 
by the English reasoning, for, as the beneficial interest is no longer his, the 
trustee cannot be regarded as having paid it. Nor, now that the interest to 
be ‘diminished belongs to an innocent third person, can the other bene- 
ficiaries contend that the trustee will only suffer the consequences of his 


7 See Hanson v. Watts, 40 Ind. 170. 8 Miner v. Miner, rr Ill. 43. 
1 Jacubs v. Rylance, L. R. 17 Eq. 341. 2 Doering v. Doering, 42 Ch. D. 203. 
3 Belknap v. Belknap, 87 Mass. 468. * Jacubs v. Rylance, supra. 

9 


130 HARVARD LAW REVIEW. > 


own default; nor will the rule exercise a restraining influence upon the 
trustee. The only possible basis for the rule is public policy ; the argu- 
ment being that to fully protect trust estates an assignee knowing the 
fiduciary position of his assignor, should be obliged to take the risk of a 
possible defalcation. It is submitted, however, that the policy of the situ- 
ation should be clearly determined before fastening upon the assignee such 
arisk. In this case the policy is so doubtful that it offers no real justifica- 
tion for the rule. 

The language of a recent Victoria case followir.g the established English 
rule, would make the rule even more comprehensive. Cumming v. Austin, 
28 Vict. L. R. 622. The court intimates that the assigneé should be mulcted 
even where the assignment occurred before the assignor became trustee. 
The objections to the more restricted English rule here apply with even 
greater force. In addition, the argument of public policy fails entirely. 
For, even granting the rule as enforced in England, it would seem to be an 
unwarranted step to say that an assignee must be taken to have anticipated 
his assignor’s becoming a trustee, and therefore to have assumed the risk 
of a future default. In addition, since every beneficiary may become a 
trustee, the existence of such a rule would seriously.affect the freedom with 
which equitable interests might be transferred. ‘The more restricted rule 
could only affect in that way the few cases of assignments by trustees. The 
one English decision on the point is contrary to the dzctum in the principal 
case.© It is to be hoped that when the question arises for decision in the 
future, that dictum may be distinctly repudiated. 


Tue ALABAMA FRANCHISE Case. — Much attention has been attracted by 
the decision in the United States Supreme Court of the case of the negroes 
who applied for relief from what they claimed was the unconstitutionality of 
the recent Alabama franchise provisions. (Giles v. Harris, 189 U. S. 475. 
The case is rather inadequately reported, and as a consequence there has 
been some hesitation as to the exact scope of the decision. The Alabama 
constitution provides for the registration of all electors, upon qualification 
according to certain requirements. An examination of the record from the 
circuit court discloses that the plaintiff, for himself and five thousand other 
negroes of the same county in Alabama, brought a bill for equitable relief 
against the defendants, the county registrars. The plaintiff alleged that he 
and his fellows were qualified under the requirements of the franchise pro- 
visions, but that the defendants denied them the right to register; further, 
that the constitutional franchise provisions are in contravention of the four- 
teenth and fifteenth amendments of the federal Constitution: wherefore he 
asked a decree placing his name on the registration list and declaring the 
whole registration scheme unconstitutional. A demurrer by the defendants 
was sustained on two grounds: first, that there was no federal jurisdiction ; 
second, that the facts alleged do not come within the cognizance of equity. 
. The plaintiff appealed to the Supreme Court of the United States under 
the statute? which allows certain questions to be brought before that court 
on direct appeal, among these questions being federal jurisdiction, and the 
constitutionality of a state constitution. The question of federal jurisdiction - 


5 Irby v. Irby, 25 Beav. 632. 
1 26 St. c. §17, § 5, p. 827, 828. 
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only was certified to the Supreme Court. The court however decided that 
it could consider the case on both grounds of appeal. There were therefore 
only two questions before the court: (1) Does this bill present a case for 
federal jurisdiction? (2) Do the facts alleged call for equitable relief on the 
ground of the unconstitutionality of the franchise provisions? ‘The first 
ground in the plaintiff’s bill,—that he was denied registration although 
qualified according to the terms of the franchise law, — not being within the 
statute allowing direct appeals, was not before the court. With regard to 
federal jurisdiction, the court decided that, although there was no allegation 
in the bill that the matter involved at least $2,000,” since that fact was not 
taken advantage of in the court below, it could not be raised on appeal. It 
was then expressly assumed without decision that the case was in other re- 
spects * within the federal jurisdiction. The second question then remained. 
It was answered in the negative on the following three grounds: (1) With- 
out discussion, that equity will not interfere to enforce a political right ; 
(2) that precedent to granting the plaintiff's petition, the court would be 
obliged to declare unconstitutional the very franchise provisions under which 
the plaintiff asks to be registered; (3) that equity could not enforce its 
decree without policing the state to secure undiscriminating registration, 
which it cannot undertake to do. 

While the first and third grounds for the court’s decision are probably 
sound,‘ the second, on which the case was chiefly rested, is undoubtedly 
conclusive against the plaintiff. Under the statutory limitations of this 
appeal the court could only give relief by deciding that the registration 
scheme was unconstitutional. If, however, the provisions were unconstitu- 
tional, no one would have a right of registration. This plaintiff, therefore, 
would have no cause of action for the denial of registration, since there 
had been a violation of no right. On analysis, therefore, contrary to what 
might be thought, this case does not turn upon a question of constitutional 
law. 


RECENT CASES. 


ADVERSE PossEsSION— HOLDING UNDER DowWER RIGHT. — Aé/d, that in the 
absence of a divestiture of her dower right, a widow’s claim of ownership of land held 
in possession under such right is unavailing, of itself, to start the running of the stat- 
ute of limitations as against the owner. A/lison v. Robinson, 34 So. Rep. 966 (Ala.). 
For a discussion of the principles involved, see 14 Harv. L. REV. 149. 


BANKRUPTCY — INVOLUNTARY PROCEEDINGS — ANSWER BY ATTACHING CRED- 
1ITOR.— The Bankruptcy Act of 1898, after defining the term “creditor” as any one 
having a provable claim, provides that “creditors other than the original petitioners 
may ... file an answer, and be heard in opposition to the prayer of the petition.” 
Held, that an attaching creditor may contest the petition without surrendering his 
preference. /n re C. Moench & Sons Co., 123 Fed. Rep. 977 (Dist. Ct., W. D. N. Y.). 

It has repeatedly been held that an attaching creditor cannot, without surrendering 
his preference, file a petition to have his debtor declared a bankrupt. J re Burling- 
ton Malting Co., 109 Fed. Rep. 777; Jn re Schenkein, 113 Fed. Rep. 421. The principal 


8 oe for jurisdiction. 25 St. c. 866, § 1, p. 434. 


8 U. S. Comp. St. 1901, § 1979. 
# Green v. Mills, 69 Fed. Rep. 852. 
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case, however, is believed to be the first under the new law to raise the question of the 
right of a preferred creditor to resist the adjudication without surrendering his prefer- 
ence. Under the Act of 1867, which contained no express provision on the point, 
although the decisions are not entirely uniform, such a right was usually admitted, on 
the ground that, while such a creditor had not a provable claim, he was nevertheless 
interested in the result, since an adjudication of bankruptcy would dissolve his attach- 
ment. Jn re Hatje, 6 Biss. (U.S. D.C.) 436. The principal case holds the same 
reasoning applicable under the new statute. Although the rule laid down may doubt- 
less be supported by strong reasons of practical justice, it must be admitted that the 
construction adopted seems inconsistent with the plain words of the Act. 


BANKRUPTCY — PRIORITY OF CLAIMS— RIGHT OF PARTNERSHIP CREDITORS TO 
SHARE IN INDIVIDUAL EstTaTE. —A partnership and both partners became insolvent. 
One of the partners was subsequently adjudged a bankrupt. It did not appear that 
the other had become solvent. There were no partnership assets. e/d, that the 
amber creditors are entitled to share fro rata with the individual creditors in the 

nkrupt’s estate. Conrader v. Cohen, 121 Fed. Rep. 801 (C. C. A., Third Circ.). 

The Bankruptcy Act of 1898, § 5, provides that a partnership may be adjudged a 
bankrupt, and that partnership property shall be appropriated to payment of partner- 
ship debts and individual property to payment of individual debts, the surplus only in 
either case to the payment of other claims. ‘The provision was substantially the same 
in the Act of 1867. Where, however, there are no firm assets and no solvent living 
partners, the courts have generally made an exception to this rule by allowing all the 
creditors to share pro rata. Jn re Downing, 1 Dill. (U.S. C.C.) 33; Le re Greene, 116 
Fed. Rep. 118. This exception crept into the law as the result of a misconception in 
an early English case. Lx parte Pinkerton, 6 Ves.814. That case confused forms of 
remedies with substantial rights, as is clearly shown in a recent case repudiating the 
exception. Jn re Wilcox, 34 Fed. Rep. 84. It is to be regretted that the court in the 
principal case follows blindly the weight of authority instead of interpreting the act in 
the light of the history of the question. 


BANKS AND BANKING — POWER OF ATTORNEY TO DRAW ON A DEPOSIT. — The 
deceased instructed a savings bank to enter his wife’s name with reference to his 


- account, so that she might be able to draw on it equally with him. While he was on 


his death-bed, his wife had the account transferred to her individual name. Later his 
administrator sued the wife for the amount of the account. e/d, that the amount must 
be returned. Burns v. Burns, 93 N. W. Rep. 1077 (Mich.). See NorEs, p. 122. 


CEMETERIES — BURIED CorPSE NOT REALTY.—The New York Code of Civil 
Procedure, § 982, provides substantially that all actions involving any interest in real 
estate shall be brought in the county where the realty is situated. The plaintiffs, 
acting under this section, brought an action for the removal of their mother’s body, 
interred in the defendant’s cemetery, in the county where the cemetery was located. 
Held, that the action is not one involving realty. Cohen v. Congregation Shearith 
Israel, 85 N. Y. App. Div. 65. 

Courts have frequently held, though such a holding was not essential to their de- 
cisions, that a corpse permanently buried becomes a part of the realty like other objects 
attached to the land. See Meagher v. Driscoll, 99 Mass. 281. It has long been held, 
however, that the coffin and shroud do not become part of the land. State v. Doephe, 
68 Mo. 208. See 2 BL. Com. 429. Hence it would seem to follow that the inclosed 
body also remains distinct from the realty. A further reason for this view is found in 
the peculiar nature of the rights in a corpse. Compelled to take jurisdiction by the 
failure of the ecclesiastical courts, the common law now recognizes the existence of a 
right in those most concerned for purposes of the burial and protection of the cadaver. 
See 6 Am. L. REv. 182. This quasi-property right is held to continue after burial and 
not to exist solely in the proprietor of the burial ground. Pierce v. Proprietors of Swan 
Point Cemetery, 10 R. I. 227. For these reasons it would appear that the principal 
case represents the better view in deciding that the corpse remains wholly unincor- 
porated with the realty. Jn re Beekman St., 4 Bradf. (N. Y.) 503. 


ConFLICT oF LAWS — JURISDICTION OVER TRUST CREATED ABROAD, —A 
domiciled Englishman married a Scotchwoman in Scotland. Personal property of 
the wife was put in settlement under Scotch law, a non-alienable, alimentary provision 
being made for the husband if he survived. The trustees were Englishmen. The 
husband survived and mortgaged his interest. ‘The provision against alienation was 
valid by Scotch, but void by English law. The mortgagees claimed payment of the 
income. AHe/d, that the mortgagees will prevail. Re Fitzgerald, [1903] 1 Ch. 933 (Eng., 
Ch. D.). See NoTEs, p. 123. 
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CONSTITUTIONAL LAW—STATE CONTROL OF FEDERAL AGENCIES— NATIONAL 
Banks. — The defendant was convicted under a statute of Iowa, making any officer of 
any bank criminally liable for receiving a deposit while having knowledge of the bank’s 
insolvency. é/d, that the statute is unconstitutional so far as it applies to the officers 
of national banks. aston v. Jowa, 188 U.S. 220. 

It is acknowledged that the states may, as a general rule, _ any act made crim- 
inal by their law, although the same act may also be punishable by the United States. 
Moore v. Illinois, 14 How. (U. S.) 13; Jett v. Commonwealth, 18 Gratt. (Va.) 933. The 
states may not, however, punish an act as criminal, when such punishment is an inter- 
ference with an agency of the national government, such as a national bank is held to 
be. Cf Davis v. Elmira Savings Bank, 161 U.S. 275. The question here is, there- 
fore, whether the statute prevented the bank from being conducted in the manner con- 
templated by Congress. The Federal statutes do not specifically authorize banks to 
receive deposits under the circumstances referred to in the lowa statute. Neverthe- 
less, they make provisions as to insolvent banks so minute that the court seems right 
in holding that they are meant to exclude any additional regulation by the states. Cf 
U.S. Rev. Sts. §§ 5226-5238, 5242. The Iowa statute, while in form a criminal law, 
is in effect a regulation of the business of the bank when insolvent. It is, therefore, . 
inconsistent with the Federal statutes, and necessarily falls. 


CoNTEMPT— ACTS AND CONDUCT CONSTITUTING CONTEMPT — DISRESPECT OF 
Court’s DECREE AGAINST ANOTHER. — The defendant trespassed on certain land. 
The court had previously enjoined other persons, who claimed that the land was public, 
from trespassing on the property, and the defendant knew of this injunction. e/d, 
that the defendant is guilty of contempt of court. Chisholm v. Caines, 121 Fed. Rep. 
397 (Cire. Ct., Dist. of S. C.). 

No person is bound directly by an injunction, and hence no one can violate an in- 
junction, unless he was a party to the injunction proceedings or a privy thereto. Randall 
v. People, 73 N. Y. 416. Though not bound directly, one may nevertheless, by aiding 
and abetting the person enjoined to violate the injunction, show such disregard of the 
court as to be in contempt. Such is the result of a number of cases. /n re Reese, 107 
Fed. Rep. 942 ; Seaward v. Paterson, [1897] 1 Ch. 545. The present case is a decided 
advance on those cases in that it punishes for contempt one who was neither a party, 
privy, nor abettor, but an independent trespasser. The result would seem to follow 
in this case that hereafter every trespasser on that land would be in contempt. Such 
an inroad upon the common law jurisdiction seems, however, indefensible. An ordi- 
nary trespasser would seem to be merely in disregard of the common law rules of 
property, not in contempt of the court’s decision. Only a person claiming in the right 
already adjudicated would be trying violently to reopen the decree. Such a person 
might properly be held in contempt. 


CopyRIGHTS — WHAT CONSTITUTES INFRINGEMENT. — The plaintiff was ¢he pub- 
lisher of the “‘ Encyclopedia of American and English Law”; the defendant was com- 
piling a work called the “ Cyclopedia of Law and Procedure.” The defendant gave 
to its editors lists of the cases cited in the plaintiff’s books. The editors then examined 
the original cases and used them, together with other authorities, as the basis of their 
articles, but did not in any way refer to the text of the plaintiff’s work. The plaintiff 
contended that this was an infringement of its copyright, and sought a preliminary in- 
junction to restrain the publication of the defendant’s Cyclopedia. ée/d, that the 
plaintiff is not entitled to an injunction. HLdward Thompson Co. v. American Law 
Book Co., 122 Fed. Rep. 922 (C. é. A., Second Circ.). 

It is well agreed that the fact that the plaintiff's sources of information are open to 

_all is not a defense, if the defendant has copied the plaintiff's work without indepen- 
dent investigation. It is equally clear that a person who has made a compilation of 
materials open to all cannot prevent others from making similar compilations on their 
own account. See Gray v. Russell, 1 Story (U.S. C.C.) 11. The difficulty comes in 
cases between these extremes. The rule has been laid down in England that one may 
not take another’s work, verify it by reference to the original authorities, and then copy 
it bodily ; on the other hand, an author may use another’s work as a guide to common 
sources of information, provided that the final product is based on an independent 
examination of these sources. See Morris v. Wright, 5 Ch. App. 279. Applying this 
test to the principal case, the decision seems sound. There appears to be no American 
case on the precise point, but the tendency of the authorities is in favor of this view. 
Cf. Mead v. West Publishing Co., 80 Fed. Rep. 380. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE— POWERS OF AN 
AGENT. — Negotiable bonds of the plaintiff corporation were brought by its treasurer, 
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without authority from the corporation, to the defendant to be sold. The defendant 
knew that the bonds belonged to the plaintiff, but had no reason to doubt the treas- 
urer’s authority to sell. The defendant negotiated the sale and the treasurer converted 
the proceeds. Hé/d, that the defendant is liable for the value of the bonds. ennie 
Clarkson Home v. Chesapeake & O. R. Co., 83 N. Y. Supp. 91 ; (N. Y., Sup. Ct.). 

Since the bonds were negotiable, the defendant acquired legal title to them. And 
as a person dealing innocently with a legal title is not liable to the equitable owner, 
the defendant cannot be held unless he is chargeable with notice of the treasurer’s 
breach of duty. Cooper v. Lilinois Cent. R. Co. 38 N. Y. App. Div. 22. The court con- 
siders that the defendant was bound to know the treasurer’s authority. Many courts 
say that one must at his peril ascertain the authority of corporate agents. A/exander 
v. Cauldwell, 83 N. Y. 480. To this broad statement, however, there should be limita- 
tions. While the — may well be charged with notice of limits imposed by the 
charter or other public documents, it seems too much to require that they know facts 
as to the internal management oi the corporation. Lowésville, etc., R. Co. v. Louisville 
Trust Co., 174 U.S. 552; Walker v. Detroit Transit R. Co., 47 Mich. 338. As the 
treasurer’s authority in the principal case apparently depended on an act not publicly 
recorded, namely, a vote of the directors, it is harsh to hold the defendant bound at his 
peril to know that authority. Adin v. Blanchard, 32 Barb. (N. Y.) 527. 


Customs DuTIEs — POWER OF TREASURY DEPARTMENT TO REMOVE GooDs 
FROM District. — The plaintiffs had imported diamonds into Providence via New 
York, and had paid the estimated duty, but no appraisal had been made. The collec- 
tor of the port of Providence, under the orders of the Treasury Department, was about 
to send them to New York to be appraised, when the defendants moved for a prelimi- 
nary injunction restraining him. e/d, that the nee will be granted. Sruh/ 
Bros. & Co. v. Wilson, 123 Fed. Rep. 957 (Circ. Ct., Dist. of R.1.). 

Apparently this is a case of first impression. The court says that any direction by 
the Treasury to transport the goods is unauthorized by law, on the ground that, if it is 
to be done by a Treasury agent, it would be in violation of the statute making the collec- 
tor custodian, or, if by the collector himself, it would be forcing him to act outside his . 
district. Cf Morrill v. Jones, 106 U. S. 466, and United States v. Adams, 24 Fed. Rep. 
348. Although an earlier case decided that, if necessary, samples could be removed for 
appraisal, it contained a dictum in accord with the present decision as to the removal 
of the bulk of the goods. Goodsell v. Briggs, 1 Holmes (U.S. C. C.) 299. Another 
argument of great weight with the court was that, if the Treasury Department is allowed 
this power, it shy nullifies the statute providing for immediate transportation to 
the port of ultimate destination. U.S.Comp. St. 1go1, p. 1964. The effect of this 
decision, which certainly seems sound, will be to benefit importers outside New York 
by making their importations less subject to delay and easier to conceal from 
competitors. 


ELECTRIC WIRES— LIABILITY OF A PERSON SUPPLYING ELECTRICITY TO AN- 
OTHER’S WIRES. — The defendant supplied power for an electric railway, but the lines 
were owned and operated by the ge tap Soren mag Through defective insulation of 
the wires of the railway-company the plaintiff’s intestate was killed by an electric 
shock. e/d, that the defendant is liable. Maysville Gas Co. v. Thomas’ Adm’r, 75 
S. W. Rep. 1129 (Ky.). 

This is apparently the first judicial expression upon the liability of electric power 
companies for damage done by the current after it leaves their wires. The ground of 
the decision is that the defendant is under a duty to see that the wires are properly 
insulated before charging them with electricity. hile the result reached in the case 
may be correct under the particular facts, the rule laid down by the court seems ques- 
tionable, and likely to work injustice in many cases if generally followed. The true 
rule in this case, as in all cases of negligence, should be that the defendant owes a duty 
of ordinary care under the circumstances, the degree of care being always commen- 
surate with the dangers incident to the nature of the business. See Denver, etc., Co. v. 
Simpson, 21 Col. 371. Whether or not a particular duty is included under this general 
rule should be a question of fact for the jury. 


Equity — DIscRETION TO REFUSE TO AID AN ILLEGAL UNDERTAKING. — The 
plaintiff sued to restrain the defendant from obtaining or selling quotations of prices 
of commodities dealt in on the floor of the plaintiff's exchange. The great majority 
of the contracts made on the exchange were gambling transactions. /e/d, that the 
plaintiff’s property right in the quotation is so infected with illegality that a court of 
equity will not protect it. Board of Trade of Chicago v. L. A. Kinsey Co. 35 Chic. 
Leg. News. 435 (U. S. Circ. Ct., Dist. of Ind.). 

or a discussion of the principles involved, see 16 Harv. L. REV. 444. 


i 
| 
| 
| 
: 
| 

| 

| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 

| 

| 
q 
| | 

| 

H 
| 

: : . 
| 
| 
| 

| 

| 

; 


RECENT CASES. 135 


EVIDENCE — TESTIMONY GIVEN AT A FORMER TRIAL— JOINT DEFENDANTS. — 
Two defendants were jointly indicted for larceny. At a former trial of one of 
them upon the same charge, a witness testified in his behalf. The witness having 
since died, his testimony was offered in evidence in the present trial by the former 
defendant, but on the objection of the co-defendant was excluded. edd, that the evi- 
dence is admissible so far as it concerns the former defendant. State v. Milam, 43 S. E. 
Rep. 677 (S. C.). 

Testimony given at a former trial by a witness since deceased is admissible if the 
issues and parties of the two trials are identical. Orr v. arse 36 N. H. 575. If, in 
the second trial, one of two original joint-defendants is omitted, the testimony of a de- 
ceased witness for the defense is still admissible. Wright v. Doe d. Tatham,1 A. & E. 3. 
What is essential is that the party against whom the evidence is now introduced 
should have had an opportunity to cross-examine at the former trial. In the present 
case, while the prosecution had the opportunity of cross-examining the deceased wit- 
ness, and cannot now exclude his testimony, the present co-defendant obviously may be 

rejudiced by testimony which he had no opportunity to cross-examine. On the other 
oe considerable harm may be done the original defendant by excluding testimony 
in his behalf. For this reason, if the prejudice to the co-defendant be merely remote 
and inferential, the testimony might be admitted so far as concerns the former defendant. 
But if the prejudice to the co-defendant be immediate and direct, it would seem that 
the testimony should be excluded. 


GRATUITOUS UNDERTAKINGS — LIABILITY OF AGENT. — The defendant, an in- 
surance agent, gratuitously offered to place additional insurance for the plaintiff and 
to notify the other companies of the increase. He neglected the notification, and, as a 
result, when the premises burned, the plaintiff was forced to settle ataloss. edd, 
that the defendant is liable. Barber v. Hones, 2 Can. L. Rev. 658 (Sept. 1903). See 
NOTES, p. 126. 


INJUNCTIONS — PROTECTION OF CONTRACT RIGHTS BY ENJOINING ACTS AGAINST 
- THIRD Persons. — The plaintiff had large contracts both for the purchase of coal 
from mine owners and for its delivery to customers. ‘The defendants were maintain- 
ing a strike by means of intimidation, and were unlawfully preventing others from 
working the mines from which, according to the plaintiff’s contracts, the coal was to be 
supplied. The plaintiff applied for an injunction to restrain such unlawful acts. e/d, 
that the injunction will be granted. Carroll v. Chesapeake & O. Co., 124 Fed. Rep. 305 
(C. C. A., Fourth Circ.). 

This decision affirms the opinion of the Circuit Court in the same case, which was 
discussed in 16 Harv. L. REV. 600. 


INSURANCE— AMOUNT OF RECOVERY. —A partial loss occurred under a policy 
of fire insurance. The cost of restoring the building io its former condition would 
have been thirty thousand dollars. Owing to the building laws, however, the structure 
could be repaired only by the expenditure of forty-five thousand dollars. e/d, that 
the latter amount is the measure of the insurer’s liability. Hewins v. London Assur. 
Corp., 68 N. E. Rep. 62 (Mass.). 

A fire insurance policy is a contract of indemnity: hence the measure of damages 
is the difference between the actual value of the property immediately before and im- 
mediately after the loss, and not necessarily the cost of restoration. State Jus. Co. v. 
Taylor, 14 Col. 499. Accordingly if the restoration of the injured building is forbid- 
den by statute, its value being totally annihilated, the loss is properly held to be total. 
Larkin v. Glens Falls Ins. Co.,80 Minn. 527. The court in the principal case, however, 
would appear to be mistaken in considering its decision to be a necessary deduction 
from this. The increased cost of repairs due to the building laws would probably result 
in an increased value in the renovated building due to the use of the better materials or 
to the more substantial construction required, though the increase would’ not necessarily 
amount to the increase in the cost of repairs necessitated by the statutes. To the 
extent of this increased value, the insured has suffered no pecuniary loss. Conse- 
pwesnvl4 it would seem that the referee should have been instructed to ascertain and 
eg > this amount from the insurer’s liabiity. Waynesboro Fire /ns, Co. v. Creaton, 98 

a. St. 451. 


INSURANCE — EFFECT OF FAILURE TO Pay Notes GIVEN FOR PREMIUM. — 
The insured, being unable to pay a certain annual premium on a life insurance policy, 
gave his promissory note, which provided that if the note was not paid at maturity the 
policy should be void. The policy itself contained no stipulation to that effect. The 
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note was not paid at maturity. Upon the subsequent death of the insured this action 
was brought on the policy. é/d, that the policy is rendered void by the non-payment 
of the note. Ressler v. Fidelity Mut. Life Ins. Co.,75 5. W. Rep. 735 | stages 

It is generally recognized that failure to pay premiums when due releases the 
insurer from liability on a contract of insurance. When a note, containing a clause 
of forfeiture for non-payment at maturity, no such stipulation having been inserted in 
the policy, is taken for a cash premium, the legal effect of such non-payment is not 
clearly established. It has been held that the insurer is thereby merely given the 
option of declaring a forfeiture, which must be asserted by some affirmative act. 
Mut. Life Ins. Co.v. French, 30 Oh. St. 240. Other courts hold that the non-payment, 
ipso facto, renders the policy void. Holly v. Metropolitan Life Ins. Co., 105 N. Y. 4373 
Frank v. Sun Life Assurance Co.,20 Ont. App. 564. The latter view, which finds further 
support in the principal case, seems theoretically sound. The acceptance of the note 
operates as a waiver for the specified time of the company’s right to avoid the con- 
tract, and it must follow that if the note is not paid at maturity the insurer’s liability on 
the contract thereupon ceases, the forfeiture clause being important only as precluding 
the possibility of finding a further waiver. 


INSURANCE—MuTUAL BENEFIT INSURANCE—AMENDMENT OF By-LAWS. — 
According to the by-laws of a mutual benefit association, of which the plaintiff was a 
member, his dues were fixed at a certain sum. An amendment materially increas- 
ing his monthly payment was passed without his consent. /e/d, that the amendment 
is void asto him. Miller v. Tuttle, 73 Pac. Rep. 88 (Kan.). See Norss, p. 127. 


JuDGMENTS— SETTING AsIDE— FAILURE TO MAKE DEFENSE.— The defend- 
ant knew the day on which trial was to take place. On that day his mange | tele- 
graphed him not to attend. The attorney, although he knew of a defense, failed to 
make it, and judgment was given for the plaintiff. Ae/d, that the judgment should be 
set aside. Barton v. Harker, 55 Atl. Rep. 105 (N. J., Sup. Ct.). 

Where a party who has a good defense on the merits and has used all reasonable dili- 

ence, has nevertheless failed to make his defense on time, there is a strong argument 
or reopening the case. The court here sets aside the judgment on the ground that 
the defendant was misled by his counsel. A few courts, usually influenced by statutes, 
have gone so far as to consider erroneous advice by counsel a sufficient excuse 
for failure to defend. Whereatt v. Ellis,70 Wis. 207. However, if justice is to be 
speedily administered, judgments should be reopened only for urgent reasons. Ac- 
cordingly when the lack of defense is due to erroneous advice, rather than to ignorance 
of facts, most courts consider the excuse insufficient. Cox v. Armstrong, 43 S. W. 
Rep. 189 (Ky.); Anderson v. Carr, 7 N.Y. Supp. 281. Again, the negligence of the 
counsel in the principal case may, as a matter of agency, well be treated as the negli- 
gence of the defendant. 2x parte Walker, 54 Ala. 577. The defendant’s excuse for 
omitting his defense, therefore, hardly justifies setting aside the judgment. 


LEGACIES AND DEVISES— BEQUESTS VOIDABLE BY STATUTE— POWER TO 
INVOKE STATUTE. — A statute provided that no person having a husband, wife, child, 
or — should bequeath to any charitable or religious association more than one- 
half of his estate after the payment of his debts. A married woman whose husband, 
by an ante-nuptial agreement, had released all right of inheritance from her, made a 
will in violation of the statute and died, leaving an estate consisting solely of personal 
z property, which, had she died intestate, would, in the absence of the release, have 

descended entirely upon her husband. e/d, that the next of kin cannot invoke the 
operation of thestatute. Board of Home dhissions, etc. v. Wilcox, 85 N.Y. App. Div. 132. 

The courts of New York have experienced considerable difficulty in peerninkes 
the rights of the next of kin under the above statute. The early cases held that the 
statute was ———- and might be insisted upon by any relative who would derive a 
direct benefit therefrom. Harris v. American Bible Society, 2 Abb. App. Dec. 316. A 
late case goes to the other extreme by deciding that the purpose if the statute is 
merely to protect the interests of the persons expressly designated ; and that, if the 
next of kin would take nothing through such a person, he cannot take advantage of the 
statute. Frazer v. Hoguet,65 N.Y. App. Div. 192. The openy case, however, by 
an express modification of that doctrine, declares that the next of kin should be 
allowed to invoke the statute, but only where he would inherit in connection with one 
of the persons named therein, and not, as here, only in substitution for him. This 
construction, while perfectly possible, and in line with the most recent cases, is cer- 
— opposed to the spirit of all of the earlier decisions. McKeown v. Offcer,6 N. Y. 

upp. 201. 
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MuNICIPAL CORPORATIONS— RIGHT OF CORPORATOR TO INSPECT MUNICIPAL 
RECORDS — ENFORCEMENT BY MANDAMUS. — A tax-payer of a municipal corporation, 
believing that the public funds had been mismanaged, applied to the mayor for per- 
mission to make a general inspection of the books of the corporation. The request 
was refused. ed, that the — will be compelled by a writ of mandamus to permit 
such an inspection. State v. Williams, 75 S. W. Rep. 948 (Tenn.). 

Though the right of a corporator to inspect municipal records where his interest is 

rivate, and the inspection desired is restricted, is established, his right to a general 
inspection, where his interest is public, has not been so well recognized. Several early 
English cases proclaim such a right, Herbert v. Ashburner, 1 Wils. 297; but in very 
few of them was affirmance of the = necessary to the decision. See Rex v. Mer- 
chant Tailors’ Co.,2 B. & Ad. 115. The few American cases in point are in conflict. 
State v. Williams, 41 N.J. Law 332; People v. Cornell, 35 How. Pr. (N. Y.) 31, reversing 
47 Barb. (N. Y.) 329. In the case of private corporations the right of a stockholder to 
a general inspection of the corporate books is in a similar state of uncertainty, al- 
though recognized in most states by statute. See Re Steinway, 159 N. Y. 250. The 
chief objection to the recognition of such a right is that it would be greatly abused and 
that corporate management would be seriously impeded. But the ‘ 
ance of a writ of mandamus is almost wholly discretionary seems to obviate the diffi- 
culty, since the court need issue the writ only where under the circumstances the 
application seems reasonable. 


NEGLIGENCE — LIABILITY FOR MALPRACTICE— CHRISTIAN SCIENCE. — The de- 
fendant, a Christian Scientist, who held himself out as competent to treat diseases, 
undertook for reward to treat the plaintiff for appendicitis. The treatment was that 
usually given by Christian Science “ healers” in such cases, but the plaintiff suffered 
. Held, that the defendant is not liable on a count for negligence. Speed v. 

omlinson, N. H. Sup. Ct, Oct. 6, 1903. 

The decision is placed on the ground that the defendant’s duty was determined by 
his profession of skill, which extended no further than skill in the practice of Christian 
Science. It is well settled that a person professing to follow one system of medical 
treatment cannot be expected by his employer to practise any other, Bowman v. Woods, 
1 Greene (Ia.) 441; and it is also held that one who treats a patient without having 
or pretending to have medical skill incurs no professional responsibility. Aiggzs v. 
McCabe, 126 Mass. 13. It would seem, therefore, that, whether Christian Science be 
considered a school of medicine or a humbug, the case is sound law. A Wisconsin 
case in which the liability of a cl.'rvoyant physician for malpractice was considered 
was decided the other way, on the ground that clairvoyance was not a school of medi- 
cine. Nelson v. Harrington, 72 Wis. 591. That decision is hard to support, however, 
and the principal case is believed to represent the better view. 


PARENT AND CHILD — PARENT’S RIGHTS IN RELIGIOUS TRAINING OF CHILD. — 
Children had been taken from their father, a Catholic, because of his unfitness to con- 
trol them. Their aunt, a Protestant, and their grandmother, a Catholic, both petitioned 
for their custody. He/d, that custody will be awarded to the grandmother since she 
is of the same religion as the father. Matter of Jacquet, 40 N. Y. Misc. 575. See 
NOTES, p. 128. 


PROXIMATE CAUSE — CONCURRENT CAusEs. — The plaintiff's parent died from 


the combined effects of injuries caused by the defendant’s negligence, and of a sub- 
sequent illness. By statute, actions for personal injuries survived after death only in 
case the death was not caused by the injuries. The court instructed the jury that if 
death would not have resulted from the illness alone, but was in part caused by the 
injuries, the death was the result of such injuries. é/d, that the charge is errone- 
ous. ilyson v. International, etc., R. R. Co.,75 S. W. Rep. 868 (Tex., Civ. App.). 
The law is settled that if, by reason of the plaintiff’s peculiar physical condition, the 
defendant’s negligence leads to unusually severe injuries, the loss is the direct conse- 
we of the negligence, and the plaintiff can recover for the whole. Louisville, etc., 
. Co. v. Falvey, 104 Ind. 409. Cases in which an intervening illness, unconnected 
with the defendant’s wrongful act, becomes an important factor in the injurious conse- 
quences are much more rare, and the legal responsibility is less clear. It has been 
held that the defendant can escape liability only if the intervening illness must have 
produced the fatal result quite independently of the injury. Loussville, etc., R. R. Co. 
v. Jones, 3 So. Rep. 902 (Ala.). Such a principle necessarily makes the causa sine qua 
non the legal cause. The principal case, however, takes the view that the defendant 
should not be held unless the negligent act was not only one of the causes, but the 


act that the issu- . 
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prominent, efficient cause of the injury. It is believed that this rule leads to the fairer 
answer to what is, after all, the common sense question involved, namely: Did the 
defendant cause this death? Pierce v. Michel, 60 Mo. App. 187. 


« PROXIMATE CAUSE—INTERVENING AcTs OF THIRD PARTY.— The defendant 
company, which was under a duty to inspect the brakes on its cars, allowed a shipper 
to move a car which had not been inspected, and in consequence of the defective con- 
dition of the brakes the plaintiff was injured. //e/d, that the defendant cannot escape 
liability merely because the car was handled by ashipper. Boyd v. Seaboard, etc., R. 
Co., 45 S. E. Rep. 186 (5S. C.). 

For a discussion of the principles involved see 16 Harv. L. REV. 227. 


PROXIMATE CAUSE-- NEGLIGENT INJURY RESULTING IN SuIcIDE. — The plain- 
tiff’s testator became insane and committed suicide in consequence of an injury neg- 
ligently inflicted by the defendant. //e/d, that the defendant is not liable for the 
suicide. Daniels v. New York, etc., R. R. Co.,67 N. E. Rep. 424 (Mass.). See Notes, 
p- 125. 


RESCISSION — MISTAKE OF Fact.— The plaintiff, the beneficiary under a life in- 
surance policy, agreed to assign his interest to the defendant. Both parties were 
ignorant of the fact that the insured was already dead. The defendant learned of the 

eath before the assignment, but concealed his knowledge. /e/d, that the assignment 
may be set aside. Scott v. Coulson, [1903] 2 Ch. 249. f 

This decision affirms the holding of the lower court, which was discussed in 16 

Harv. REV. 451. 


RESCISSION — MISTAKE OF LAw.— The owner of certain interests in land encum- 
bered by the plaintiff’s mortgages died, leaving as heirs his widow and infant children. 
The plaintiff agreed to surrender the mortgages, and in return the widow agreed to 
convey all of decedent’s interest in the land. Both parties overlooked the fact that 
the children were entitled to two-thirds of decedent’s interest. After conveyance the 
plaintiff brought this action asking for a reinstatement of the mortgages. /e/d, that 
although the mistake is one of law the plaintiff is entitled to relief. Hutchison v. . 
Fuller, 45 S. E. Rep. 164 (S. C.). 

Although it is commonly laid down that mistake of law does not excuse, neverthe- 
less equity does grant relief under the circumstances of this case. Fudlen v. Provi- 
dence County Savings Bank, 14 R. I. 363. This result is reached on various grounds. 
Often the case is treated as an exception to the general rule, based on the peculiar 
facts, Benson v. Markoe, 37 Minn. 30; or the mistake of law is considered analogous 
to, if not identical with, a mistake of fact. Renard v. Clink, + Mich. 1. Obviously 
the general rule was first adopted as a matter of policy rather than of logical necessity, 
and therefore is inapplicable when broader equitable considerations demand relief. 
Accordingly it seems a more accurate statement of the law to say that in general equity 
will interfere to prevent the unjust enrichment of one party and the unjust impoverish- 
ment of the other, whether caused by mistake of law or by mistake of fact; but that the 
hardship resulting from mistake of law must be so marked as to outweigh the practical 
danger of allowing a defendant to plead that he was mistaken as to the law. 


RESTRICTIVE AGREEMENTS AS TO THE USE OF PROPERTY — PLAINTIFF’S LACHES 
AS A BAR TO EQUITABLE RELIEF. — The plaintiff laid out a tract of land as a seashore 
resort. All deeds of land sold contained a covenant that no business should be carried 
on upon the Lord’s Day, together with other provisions intended to secure the whole 
tract as a religious resort. The plaintiff sought an injunction to restrain the defend- 
ant, who held under such a deed, from conducting a drug store on Sunday. The 
defendant admitted the breach, but maintained that several other grantees had, for a 
long time, conducted bath-houses and other businesses on Sunday, without serious 
objection on the part of the plaintiff. e/d, that the plaintiff is not entitled to equi- 
table relief. Ocean City Association v. Chalfant, 55 Atl. Rep. 801 (N. J. Eq.). 

The court, apparently, takes the ground that, since the plaintiff has not enforced the 
covenants of other grantees, it is not fair that it should enforce the defendant’s cove- 
nant. Two decisions by Lord Eldon are cited which contain expressions supporting 
this view. See Roper v. Williams,1 Turn. & R. 18; and Duke of Bedford v. Trustees, 
2 Myl.& K. 552. These dicta, however, are now repudiated, so far as they apply to cases 
in which, as here, the defendant has made no large expenditures in reliance on the 

laintiff’s acquiescence. night v. Simmonds, [1896] 2 Ch. 294. The modern author- 
ities show that the true test is, rather, whether the general condition, in view of which 
the covenant was made, has so changed that an injunction to enforce it will simply 
annoy the defendant without really benefiting the plaintiff. night v. Simmonds, 
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supra ; Lattimer v. Livermore,72 N.Y.174. It does not appear in the principal case 
that the plaintiff's failure to enforce other covenants had so changed the character of 
the place that the enforcement of the defendant’s covenant would be of no substantial 
benefit, and, this being so, the decision can hardly be supported. : 


SALES — WARRANTIES — REMEDIES FOR BREACH. — The defendant sold personal 
property with warranty of title to the plaintiff, who resold with a similar warranty. In 
consequence of a title outstanding in a third person, the chattel was recovered from 
this vendee, who in turn recovered judgment against the plaintiff for the purchase 
money and costs, and also for the costs of the previous action. The defendant, though 
requested by the plaintiff to defend this action, failed to do so. The plaintiff then 
brought the present action for breach of warranty to recover the amount of the judg- 
ment recovered against him. e/d, that the plaintiff may not recover the costs of the 
previous suits. Smith v. Williams, 45 S. E. Rep. 394 (Ga.). 

Fairness requires that the warrantor of title should not be subjected against his will 
to the costs of more than one suit. In an action for breach of warranty of realty, the 
costs of prior litigation cannot be recovered unless the warrantor was notified of 
the suit and given opportunity to defend. Point Street Iron Works v. Turner, 14 
R. I. 122. Upon this analogy, the rule has been that the warrantor of chattels who- 
after notice neglects to defend against an adverse claim, is liable for all damages and 
costs incurred in reasonable defense. Lewis v. Peake,7 Taunt. 153. This rule in Eng- 
land has been limited to cases in which the vendor might reasonably have contem- 
plated at the time of the warranty that the probable result of breach would be an 
action by the sub-vendee. Hammond v. Bussey, 20 Q. B. D. 79. Since the present 
defendant appeared unapprised of the suit against the plaintiff’s vendee, he cannot be 
liable for the costs of that suit. But the costs of the suit between the plaintiff and his 
vendee, which the deféndant had opportunity to defend, seem fairly recoverable. 


TAXATION — PROPERTY SUBJECT TO TAXATION — BEQUEST TO MUNICIPALITY. — 
The United States levied a succession tax on a bequest made to a municipality for 
a public purpose. The tax was claimed to be invalid because imposed on a state 
agency. Held, that the tax is valid. Snyder v. Bettman, 23 Sup. Ct. Rep. 803. 
White, Fuller, and Peckham, JJ., dissented. 

It has been decided that the United States has power to impose succession taxes. 
Knowlton v. Moore, 178 U.S. 41. It is submitted that a succession tax may be on 
either the testator’s privilege of devising or the beneficiary's privilege of receiving. It 
has been immaterial in previous cases which of these privileges was the object of the 
tax, but the principal case apparently turns on that point. If the tax is on the city’s 
privilege of receiving, it should be held invalid, as the Federal government cannot 
properly tax the privileges of an agent of a state. Cf. Pollock v. Karmers’ Loan, etc., 
Co., 157 U. S. 429. If, on the other hand, as would appear from the phrasing of the 
statute, the tax is on the privilege of devising, it is imposed not on a privilege of 
the city, but of the testator, even though in the end the burden may fall on the city. 
United States v. Perkins, 163 U.S. 625. The result of the majority in the principal 
case, therefore, is entirely supportable. Cf Plummer v. Coler, 178 U. S. 115. 


Torts — INTERFERENCE WITH OCCUPATION — BLACKLISTING. — The plaintiffs 
were members of a union. The defendant company, with intent to destroy the union, 
had discharged some of its members and intended to discharge all others. The dis- 
charged employees were prevented from obtaining new employment by means of a 
blacklist which contained their names and which was shown to other employers. 
Held, that an injunction will not be granted to restrain the defendant from maintaining 
the blacklist. Boyer v. Western Union Tel. Co., 124 Fed. Rep. 246 (Circ. Ct., E. D. Mo.). 

An injunction to restrain employees from boycotting an employer will be granted. 
Casey v. Cincinnati Typographical Union No. 3, 45 Fed. Rep. 135. The crushing power 
of a boycott, however, which makes it a danger to the community, is essentially the 
ge of exclusion from business intercourse with others. Crump v. Commonwealth, 

4 Va.g927. Had the defendant, instead of merely showing his list, combined with other 
employers to prevent the plaintiffs from obtaining employment with third persons, the 
analogy to a boycott would seem complete, and there would be no apparent reason why 
equity should refuse to grant an injunction. But on principle an agreement of em- 
a in order more effectively to compete with employees, which seems to have 

een the real object in the present case, not to employ a particular person, is not dis- 
tinguishable from an agreement of laborers, on similar grounds, not to work for a par- 
ticular person. The latter, which is merely a strike, is recognized as legal. However, 
the relatively greater power of oppression controlled by a combination of employers has 
led some courts to declare such a combination illegal. AJattison v. Lake Shore, ete. 
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RR. Con, 3 Oh. S.C. & C. P. 526. In the absence of combination, the decisions on 
the point, though few in number, support the rule of the principal case. Worthington 
v. Waring, 157 Mass. 421. 


TRADE UNIONS — STRIKES — COMPETITION AS JUSTIFICATION FOR PROCURING 
DISCHARGE OF FELLOW EMPLOYEE.— The defendants, members of a trade union, 
- means of a strike procured the discharge of the plaintiff, as a non-union man. The 
plaintiff had applied for admission into the union, and had been refused. The defend- 
ants had no malicious motive, but wished only to strengthen their union by excluding 
from employment all those considered by them unfit for admission to its membership. 
. Held, that the defendants are not liable. Martell v. Victorian Coal Miners’ Ass'n, 25 
Austr. L. T. 40 (Victoria, Sup. Ct.). 

The plaintiff, formerly treasurer of the defendant union, became indebted to it 
through mismanagement of the union’s funds. The union, in order to enforce the 
payment of the debt, but without any purpose to — the plaintiff, expelled him, and 
thereafter, by threatened strikes, prevented him from getting or retaining work. The 
members of the union had no personal objection to working with the plaintiff. e/d, 
that the union is liable for the damage caused to the plaintiff. Giblan v. National 
Amalgamated Labourers’ Union, etc. 19 T. L. R. 708 (Eng., C. A.). 

By an ever increasing weight of authority it seems clear that it is actionable to 
induce an employer by a threatened strike not to employ a workman, except where jus- 
tification is shown. For a discussion of this principle, see 15 HARV. L. REV. 427-445, 
482. Difficulty most frequently arises in determining what amounts to a justification. 
Cf. Lord Justice Romer in Gidlan v. National Amalgamated Labourers’ Union, etc., 
supra, The present cases are valuable not only in more firmly establishing the gen- 
eral rule of liability, but also in aiding to define the limits of the most common justi- 
fication, competition. Cf Mogul S. . Co. v. McGregor, Gow & Co., [1892] A. C. 
25; Bowen v. Matheson,14 Allen (Mass.) 499. The right to compete would seem to 
include both the right to exclude competitors from the field, by the use of means which 
are not ger se illegal, and the right to refuse competitors admission to the defendant 
organization where the members so wish. On the other hand, the right of competition 
would not seem to include the right to collect debts, as a debtor is not a competitor of 
his creditor. Nor indeed is the purpose to collect a debt any justification, for the 
proper method of accomplishing that end is through the courts. 


TRANSFER OF STOCK— RECOVERY FROM TRANSFEREE OF FORGED TRANSFER. — 
The defendant, an innocent purchaser of a forged transfer of stock, presented it to 
the plaintiff corporation, which registered him as a shareholder. He subsequently 
transferred to an innocent purchaser for value to whom the plaintiff issued certificates 
of registration. Neither the plaintiff nor the defendant was negligent. The plaintiff, 
being obliged to reinstate the original holder of the stock, sued the defendant for 
indemnity. e/d, that the plaintiff cannot recover. Mayor, etc., of Shefieldv. Barclay, 
19 T. L. R. 714 (Eng., C. A.). 

For a discussion of the decision in the lower court, see 16 HARV. L. REv. 228. 


TRUSTS — ASSIGNMENT OF TRUSTEE’S BENEFICIAL INTEREST — EFFECT OF 
TRUSTEE’S DEFAULT. — A trustee, who was also a beneficiary under the trust, assigned 
his beneficial interest and subsequently coinmitted a defalcation. e/d, that the amount 
of the trustee’s defalcation may be deducted from the share of his assignee. Cum- 
ming V. Austin, 28 Vict. L. R. 622. See NOTEs, p. 130. 


WATERS AND WATERCOURSES — RIGHT TO DIVERT PERCOLATING WATER. — The 
defendant drained off the percolating water in his land for purposes other than the 
improvement of the premises or his own beneficial use, and thereby injured the plain- 
tiffs water supply. e/d, that the defendant will be restrained from so duing. S¢zl/- 
water Water Co. v. Farmer, 93 N. W. Rep. 907 (Minn.). 

The English doctrine recognizes the absolute right of the landowner to divert per- 
colating waters. Chasemore v. Richards,7 H. L. Cas. 349. But the American courts 
have never gone so far. Wherever interference with percolating waters has been 
allowed it has been incident to a reasonable use of the land. See Smith v. City of 
Brooklyn, 18 N. Y. App. Div. 340. Diversion for any other purpose has been expressly 
decided to be unlawful. ats v. Walkinshaw,70 Pac. Rep. 663 (Cal.). The decision 
in the principal case is in accord with previous American cases on the point, and 
with the general tendency of the law of this country to restrict the right of interference 
with waters of this character. On principle, the doctrine seems clearly sound, as tend- 
ing to protect the one party from wanton injury while assuring to the other the free 
beneficial use of his property. 


: 
4 
4 
\ 
td 
\ 


BOOKS AND PERIODICALS. I4I 


WATERS AND WATERCOURSES — RIGHTS OF NON-RIPARIAN OWNERS. — The 
plaintiffs, neither owning nor leasing any land abutting on a river, leased from a 
power company the right to draw water from the power-canals which it had dug 
above its dam upon the river. A city higher up the stream was impliedly authorized 
by statute to drain its sewage into the stream. /Ye/d, that the plaintiffs can recover 
in an action against the city for pollution of the water. Doremus v. City of Paterson, 


55 Atl. Rep. 304 (N. J.,C.A-). 
For a discussion of the decision in the lower court, see 16 HARV. L. REv. 145. 


WILLs — ConsTRUCTION — EXTRINSIC EVIDENCE.— The testator made certain 
pecuniary bequests by his will. Subsequently he made certain smaller pecuniary be- 
quests to several of the same legatees without stating whether these were to be substi- 
tutionary or cumulative. /é/d, that parol evidence that the testator knew that his estate 
was decreasing and that it might not be able to meet all the bequests in the will, is 
admissible to prove that the legacies in the codicil were intended to be substitutional. 
Gould v. Chamberlain, 68 N. E. Rep. 2 (Mass.). 

Extrinsic evidence is necessarily admitted to identify the persons and things referred 
to in any writing. Webster v. Morris, 66 Wis. 366. But apart from this, the general 
rule is that a will, like other formal writings, must be construed solely by an inspection . 
of the instrument itself; for otherwise no man could draw up his will with any cer- 
tainty as to its effect. Yackson v. Alsop, 67 Conn. 249. An apparent exception exists 
where parol evidence is admitted to rebut an equitable presumption. Livermore v. 
Aldrich, 59 Mass. 431. The exception, however, is apparent only; for the evidence is 
admitted only to uphold the literal interpretation of the document by rebutting the 
equitable presumption to the contrary; and it is not admitted to support the equitable 
presumption in contradiction of the writing. Hurst v. Beach, 5 Madd. 351. As the 
evidence in the principal case was offered to rebut the strict construction of the docu- 
ments, it would seem that it ought to have been excluded. Wilson v. O'Leary, 7 Ch. 
App. 448. There are, however, previous dicta which appear to support the position 
of the court. See Crocker v. Crocker, 28 Mass. 252, 256. 
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LEADING LEGAL ARTICLES. 


CLuB TRUSTEES’ RIGHT TO INDEMNITY. — It has been held by the Judicial 
Committee of the Privy Council that a cestui gue trust of stock is personally 
bound to indemnify the trustee against expenses incurred by reason of the 
latter’s legal title. Mardoon v. Belilios, [1901] A. C. 118. The same court 
recently decided that club trustees have no rights of indemnity against a mem- 
ber for liabilities incurred under a lease after the dissolution of the club. Wise 
v. Perpetual Trustee Co. Ltd., [1903] A. C. 139. Thescourt distinguished the 
cases on the ground that the recognized terms of club membership limit the 
liability of each member to the amount of his subscription. With this distinc- 
tion a recent writer takes issue. C/ub Trustees’ Right to Indemnity: A Criti- 
cism of Wise v. Perpetual Trustee Co. Lid., by T. Cyprian Williams, 
19 L. Quart. Rev. 386 (Oct., 1903). The author clearly shows that the 
cases relied on by the court hold merely that no power is given to club officers 
to pledge the credit of members beyond the amount of dues payable. If, then, 
he argues, the ordinary liability incident to equitable ownership be lacking 
here, it must be because of some understanding between the parties. But no 
such agreement can possibly be implied in fact since the members derive all the 
benefit and the trustees none from the transaction. ‘This criticism seems well 
founded. But Mr. Williams also suggests that any such agreement would be 
void as against the policy of the law, because it separates the advantages from 
the burdens of property. But this position, as stated, seems clearly untenable. 
See Ex parte Chippendale, 4 De G., M. & G. *19, *52. . 
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The author would, however, support the actual decision on two grounds: 
first, because the claim made was based on the theory of a several liability in 
each club member; and, second, because the club had been dissolved betore 
the definite claims against the trustees matured. The latter distinction seems 
unsound. Mr. Williams argues that, since each member may resign at will 
and so free himself from all liabilities not already ripened into definite claims, 
all the members may by dissolving the club obtain a like immunity. But the 
conclusion does not follow from the premise. The equitable interest of a 
single a passes by mutual consent to the remaining members. 
But the whole body of members cannot without finding a consenting transferee 
divest themselves of the equitable title any more than they could free them- 
selves of a corresponding legal title. With the equitable interest the liability 
incident thereto would, then, survive the dissolution. 

Mr. Williams is in sympathy with the doctrine of Hardoon v. Belilios, the 
correctness of which he assumes. ‘The case has not, however, escaped attack. 
It has been urged that the trustee voluntarily accepted the responsibilities of a 
legal owner, and if he wished rights not belonging to him as such, he should 
have contracted for them. PERRY, TRusTs, 5th ed. § 485,(a). But this involves 
a petitio principit. What he contemplated was a legal ownership zx ¢rust, 
with whatever rights are incident to such a position. The very question is as 
to the extent of those rights. The trustee cannot compel the cestuz to assume 

-the legal title. Moore v. Greg, 2 Ph. 717. It is said that the result is the 
same if the ces¢ué is to be indirectly exposed to the burdens of legal ownership. 
But it should be remembered that pecuniary liability is only one of the burdens 
of legal ownership; and even admitting the soundness of the argument, it is 
perhaps a sufficient answer that to compel the trustee to retain the trust and yet 

ive him no right of indemnity against the cestuz is intolerably harsh. Hardoon 
v. Belilios has been regarded as an innovation. Yet it is undoubted law that 
where the trust was undertaken at the cestuz’s - the personal right against 
him exists. Jervis v. Wolferstan, L. R. 18 Eq. 18. Hobbs v. Wayet, 36 Ch. D. 
256. These cases have been explained on the ground of implied contract. 
But in the ordinary case the possibility of a liability beyond the value of the ves 
is not in fact contemplated by either party. The true principle would seem to 
be that a cestud when he accepts the equitable title must be held to take upon 
himself the liabilities. See Whittaker v. Kershaw, 45 Ch. D. 320. Natural 
justice demands that the burdens should fall upon him who reaps the benefits. 


PUBLICATION OF BERTILLON MEASUREMENTS AND PHOTOGRAPHS AS A 
BASIS FOR AN ACTION OF LIBEL.— The Bertillon system of measurements 
and photographs has become widely established for the discovery and identi- 
fication of criminals. So far as the subjects are really suspicious characters, 
the system cannot be criticised; but occasionally it is used y a perfectly inno- 
cent man who has been accused and acquitted of crime. recent writer calls 
this situation a “crying evil,” and argues that such a victim should recover in an 
action for libel against the sheriff. Pudlication of Bertillon Measurements and 
Photographs of Prisoners, Innocent or Acquitted of the Crimes Charged against 
Them, Anon., 57 Central L. J. 261 (Oct. 2, 1903). The article assumes that there 
is no trespass to the person or invasion of any right-of privacy in taking the 
photographs. A writ of mandamus to compel the sheriff to destroy or surrender 
the data has been denied, because such destruction or surrender was not the 
’ sheriff's official duty. Jn re Molineux, 83 N. Y. Supp. 943: An injunction to re- 

strain the sheriff from circulating the picture has been also refused on the ground 
that in the United States equity will not enjoin the publication of a libel. 
Owen v. Partridge, 82 N. Y. a. 248. With these decisions the article agrees, 
but insists that the sheriff should be liable in an action for libel for publishing 
the plaintiff's photograph in a connection which implies that he is at least to 
be suspected of crime. 
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The only case which has been found on the point refused recovery against 
the sheriff on his official bond, holding that the publication was not an official 
act. Bruns v. Clausmeier, 154 Ind. 599. ‘The actual ground of this decision 
seems questionable, and the court avoided the important issue as to whether 
there was any actionable libel. To such an action truth would be a possible 
defence, but could be proved only in a minority of cases. Absolute privilege 
should be denied, since it is recognized in the United States only in very excep- 
tional cases, and in the present instance there appears to be no clear demand 
for such extraordinary protection. On the other hand, conditional privilege 
would seem appropriate, for an efficient control of criminals apparently re- 
quires, for one thing, that the sheriff send descriptions of those whom he 
suspects to other public officers having a corresponding duty and interest. 
Harrison v. Bush, 5 E. & B. 334. Conditional privilege may, however, be lost 
in four ways. First, by exceeding the reasonable necessities of the occasion, 
either in the matter collected or in the manner of its use. But this fails in 
the present instance, since only regulation data are sent and in a regular way. 
Secondly, if the defendant acted with any motive except the proper one of duty. ~ 

_ Thirdly, if he did not honestly believe the plaintiff to be a suspicious character. 
In the two latter cases there would seem to be no reason or policy in protecting 
the sheriff from liability. Fourthly, according to some authorities, his privilege 
is lost if his belief is not sunouale as well as honest. Carpenter v. Bailey, 53 
N. H. 590. England and one or two of the United States are contra, but the 
question has not often been adjudicated. Clark v. Molyneux, 3 Q. B. D. 237. 
Probably each jurisdiction will apply a uniform rule to all cases of conditional 
privilege. The present case then merges into the general inquiry, whether the 
defendant is sufficiently protected in the exercise of his functions, if he may 
without liability damage the plaintiff by a falsehood so long as he acts reason- 
ably and honestly; or whether it is wiser that in matters frequently of nice 
estimate the defendant should be free to exercise his discretion, so long as he 
acts honestly and with proper motive, without the restraint necessarily imposed 
by liability according to an external standard. On the whole the latter view 
seems more expedient, particularly in the large class of cases where privilege 


rests on officia =e Remagprescr the sheriff should be liable in an action 
e 


for libel only where as acted with improper motive or without honest belief 
in the truth of the publication. 


FRAUDULENT ALTERATION OF COMMERCIAL PAPER NEGLIGENTLY 
Drawn. — Few legal questions touch the business world more closely than 
those relating to commercial paper. Negotiable instruments have come to 
be used almost as if they were money, and their safe and ready circulation, 
therefore, is a matter of great importance. Since they are exposed to the 
dangers of fraudulent alteration even more than the ordinary currency of the 
country, it becomes desirable that every legal precaution should be taken to 

reserve them intact. Whether the law should aid in this matter by holding 
iable one who through his negligence has facilitated the alteration of commer- 
cial paper and thereby caused an innocent party loss, is an interesting question. 
The English law on the point has recently been reviewed by Mr. G. H. A. 
Fraudulent Alteration and the Effect of Negligence, 2 Can. L. 
Rev. 632 (Sept. 1903). ; 

In the opinion of the author the English decisions establish two principles. 
First, as between drawer and acceptor, the former owes a duty so to draw as not 
to facilitate alteration, and he must answer to the latter for any loss resulting 
from failure to observe that duty. Secondly, as between the drawer or acceptor 
and subsequent parties there is no such duty, and, consequently, no liability for 
a failure to observe it. The first of these conclusions rests on a decision handed 
down seventy-five years ago. Young v. Grote, 4 Bing. 253. The case has never 
been overruled, but it is difficult to say whether it would be followed on the facts 
to-day. Recent utterances of English judges point decidedly the other way. 
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See Union Credit Bank v. Mersey Docks and Harbor Board, 1899, 2 Q. B. 
205, 211, 214. The author’s second statement depends on the authority of one 
subsequent case, and is probably correct, although the liability involved was that 
of an acceptor only, not of adrawer. Scholfield v. Londesborough, [1896] A. C. 
514. In America the decisions are generally confined to cases of notes, and the 
courts are not agreed whether a negligent maker is liable to an innocent holder 
for value after alteration. A respectable line of decisions imposes such liability. 
Hackett v. First Nat'l Bank of Louisville, 70 S. W. Rep. 664. Some courts 
have, however, reached an opposite conclusion. Greenfield Savings Bank v. 
Stowell, 123 Mass. 196. 

Whatever be the result of the cases, it would seem on principle that there 
could be no valid distinction such as that which the English courts have tried 
to lay down. The drawer of a bill, subsequently raised, can be liable to the 
acceptor only because of negligence. And if he has been negligent, his liability 
ought to extend to any innocent subsequent party injured by that misconduct. 
The drawer knows the instrument is likely to come into the hands of a holder 
in due course, and he ought to answer for negligence which facilitates alteration 
and causes the holder loss. The reasoning, moreover, which holds a maker or 
drawer, ought equally to apply to an acceptor. The latter does not, it is true, 
determine the original form of the instrument. He may, however, refuse to ac- 
cept a bill negligently drawn, or, if this would give rise to inconvenience, he may 
strike his pen through the blank spaces that suggest and encourage alteration. 
See Ewart, ESTOPPEL, 47. By his acceptance he assumes a primary liabilit 
on the bill, and ought to use reasonable care in dealing with it. To this stand- 
ard drawer, maker, and acceptor alike should be held. It certainly is no. more 
than reasonable care for one primarily liable on an instrument to see that it 
passes into circulation so drawn as not easily to be altered. 


Res GESTAE. — This rather vague branch of the law forms the subject of a 


recent article by a well-known text-writer. Zhe Doctrine of Res Gestae in the 
Law of Evidence, by Sidney L. Phipson, 19 L. Quart. Rev. 435 (Oct. 1903). 
In one important respect the author takes a position at variance with that of 
most of the authorities, and one which would seem to be erroneous. After ex- 
amining the cases he decides that the ves gestae principle does not properly cover 
the use of declarations as evidence of the truth of what they assert. 

Mr. Phipson accurately divides the declarations, which are denominated res 
gestae, into two classes: (1) Those which constitute the transaction in issue, 
é. g. the words alleged as the basis of an action for slander; (2) Those which 
accompany and explain the transaction in issue. In the first class the declara- 
tions are of course not evidence at all, and so are not the subject of any doctrine 
of evidence. In the second class they are evidence, and as such may have value 
in one of two ways only: (a) as evidence of the facts they assert, 2. ¢. testimo- 
nially ; (b) as bases for inference as to the existence of other facts, independent 
of the truth or falsity of the declarations themselves, 7. ¢. circumstantially. All 
relevant circumstances, including, of course, declarations, are admissible in ev:- 
dence unless forbidden by some special rule of exclusion. Declarations falling 
under class (b) may, then, always go in, if only they shed light, either on the 
manner in which a transaction happened, or on the intention in the mind of an 
actor where that intention gives legal character to his otherwise equivocal act. 
And their admissibility does not depend on their being a part of and conte po- 
raneous with the transaction which they explain. For example, on an indict- 
ment for homicide it is shown that a bystander shouted to the defendant that 
the deceased had a loaded pistol, the object being to prove, not that in fact the 
deceased did have the weapon, but that the defendant acted reasonably. It will 
hardly be contended that the same declaration would not be equally admissible 
for the purpose if made on the previous day. The doctrine of res gestae, then, 
is meaningless unless it applies to declarations under class (a), and Mr. Phip- 
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son’s contention that it does not so apply would amount to denying the doctrine 
any proper place in the law. 

On tne other hand, the doctrine becomes perfectly rational if it be taken to 
apply to declarations used testimonially. The hearsay rule would forbid their 
use in this manner, but they are admitted because the circumstances render them 
more trustworthy than ordinary hearsay. The declarations must, however, be 
so close in time to the act as to be really a part of the transaction, 2. ¢. they 
must have been made spontaneously, under the influence of the situation. 

On this view, also, the variety of opinion, the existence of which Mr. Phipson 
points out, as to the admissibility as res gestae of utterances by other parties 
than the actors becomes explicable. Whether or not the force of a particular 
situation lends sufficient sanction to the words of those not directly concerned 
in it, is eminently a question for difference of opinion. But there could be no 
reason whatever for excluding such declarations, if they were to be used only 
circumstantially. The case supposed above will again serve as an illustration. 
It thus appears that not only is the doctrine of res gestae as laid down by the 
cases perfectly intelligible when applied to the use of declarations testimonially, ~ 
but it would seem quite inapplicable to their use in any other way. 


RIGHT TO COMPETE. — Mr. D. R. Chalmers-Hunt has added a valuable con- 
tribution to the discussion of the rights and liabilities of those engaged in busi- 
ness or labor competition. Zvade Unionism and Legislative Reform, 11 J. of 
the Soc. of Comp. Legislation, N. s. (London) 161. The views of the author, 
very briefly stated, are as follows: 

All liability in the law rests ultimately on principles of policy. In the discus- 
sion of questions of competition the we arises out of the conflict of two 
great matters of policy. On the one hand, the State must preserve individual 
interests as far as possible, while, on the other, it must encourage business en- 
terprise and competition. The problem is to strike a balance at the point 
most advantageous to the general welfare. The formula for determining this 
exact point, briefly stated, is, “The Nearer the Gain, the Better the Right.” 
In other words, the legality of aggressive conduct must be determined by esti- 
mating its relation to an expected gain, not in the ratio of their respective quan- 
tities or amounts, but in the ratio of cause to effect. To gain sixpence in the 
course of business, A may inflict, if necessary to gain it, a loss of a million 
pounds upon B. But A may not inflict upon B a loss of sixpence merely in 
the hopes of gaining a million pounds. A must show, upon a reasonable hy- 
pothesis, an actual appreciable profit. In cases of great doubt, the proportion 
of damage to gain might be a convenient method of cutting the knot, but would 
not be an accurate application of this theory. In determining the proximity of 
the gain, the effect of the action in question must be calculated “ objectively,” 
the intention, purpose, or motive underlying the effort being unimportant. 
practical application of this theory leads to certain general conclusions. (1) Com- 
petition is limited in time. The motive for toleration of any aggression ceases 
together with the cessation of the specific opposition in the market. (2) Com- 
petition must not extend beyond the limits of the actual market. (3) Vicarious 
attacks will not be allowed. An unauthorized person cannot commit acts of ag- 
gression on behalf of other persons, as, for instance, by a sympathetic strike. 
(4) The mere fact that it is necessary to. strike at third persons to effectuate a 
competitive effort, does not make the aggression unlawful. 

After developing his theory Mr. Chalmers-Hunt occupies some eighteen pages 
in analyzing the leading cases and in applying his principles to special facts. 
The writer also discusses such questions as “ Picketing,” “ Fiduciary Relation,” 
“ Combination,” and “ Nuisance.” Mr. Chalmers-Hunt is a recognized author- 
ity in this field, and is the author of a well-known work on “Trade Unions.” 
To any investigator into the confused domain of the law of competition, the 
present article will prove invaluable. , 

10 


. 
q 
{ 
H 
4 
} 
i 


146 HARVARD LAW REVIEW, 


LIABILITY ON JOINT AND SEVERAL CONTRACTS. — The principles of lia- 
bility on joint and several contracts and the modifications of these principles by 
courts of equity and by the legislatures are expounded at some leu.gth in a recent 
article. Lzadility of Parties Who Are at the Same Time both Jointly and 
Severally Liable Ex Contractu, by Walter L. Chaney, 57 Central L. J. 283 (Oct. 
9, 1903). Founded on the analogy of joint-tenancy, says Mr. Chaney, the law of 

oint and several contracts has developed to satisfy the increasing demands of 
industry, so that if a contract to-day expressly or by the implied intention and 
interests of the parties demands it, a liability is imposed on all the promisors 
together and on each separately. Statutes in some jurisdictions, he continues, 
have changed the general rule of the common law that all the promisees must 
join to enforce this liability, and that they must enforce it against either all the 
promisors together or against each separately. On the principle of ves adjudi- 
cata the weight of authority holds that a joint judgment bars further action on 
the several contracts, and that individual judgments against the several prom- 
isors bar any joint action. Then follows an exposition of the special rules of 
discharge, liability of personal representatives, contribution, exoneration, sub- 
rogation, set-off, and bankruptcy. All partnership contracts, he says, are made 
joint and several by statutes in England and several of the states, and in others 
they are so considered in equity for the purpose of satisfying creditors. 
Finally, in fifteen or more states statutes have made joint contracts joint and 
several, and for the benefit of the promisees have removed many of the techni- 
calities of the common law. As the authorities both old and recent are freely 
cited throughout the article, it should prove a useful supplement to previous 
expositions of the subject. 


WATER OVERFLOWING FROM WATERCOURSES. —In certain portions of 
the United States the right of property owners to protect themselves against 
flood waters has become an important question, and one which has thrown the 
courts into considerable confusion. The conflicting decisions are collected and 
discussed in the current number of the American Law Review. Zhe Right of 
Landowners to Defiect upon the Lands of Others Waters Overflowing from 
Watercourses, by J. L. Lockett, 37 Am. L. Rev. 713 (Sept.—Oct. 1903). The 
writer shows that a landowner may not interfere with a watercourse, but, by the 
so-called common law rule as opposed to the civil law rule, he may protect him- 
self in a reasonable way from surface water, even to the damage of his neighbors. 
Following this distinction of fact, some jurisdictions hold flood waters of a river 
part of the watercourse and will not allow them to be deflected ; others consider 
them surface water and allow the landowner to protect his land though the re- 
sult will be increased damage to adjoining owners. Such conflicting decisions 
are inevitable, suggests Mr. Lockett, so long as courts attempt to bring flood 
waters regularly into one or the other of these classes. The true rule, he sub- 
mits, is that of the courts of California, Louisiana, and Mississippi. Recogniz- 
ing the unique nature of the overflow waters of our great rivers, these courts 
treat them as composing necessarily a third distinct class, and decide that a due 
regard to public interests demands that landowners shall in all cases be free to 
redeem their lands without liability to others. This frank treatment of con- 
ditions unknown to the old law agrees with the result reached by Missouri, 
Indiana, Washington, and Kansas, which hold the flood waters to be surface 
water, and apply the common law rule; but disagrees with both the result and 
the reasoning of the courts of Minnesota, Georgia, Nebraska, and Texas, which 
classify flood waters as watercourses. 


FEDERAL INCORPORATION OF “ TRUSTS.” — A contributor to the American 
Law Review proposes a plan by which Congress can exercise effective control 
over the “Trusts” without the aid of a constitutional amendment. Federal 
Control of Corporations, by John Bell Sanborn, 37 Am. L. Rev. 703 (Sept.- 


| 
q 
| 
. 
| 
| 
| 
H 
| 
\ 
| 
f 
| 


BOOKS AND PERIODICALS. | 147 


Oct., 1903). Upon the authority of the case of McCulloch v. Maryland, Mr. 
Sanborn concludes that Congress has the power to incorporate any company 
engaged in interstate commerce. The Supreme Court has extended the pro- 
tection afforded. by the interstate commerce clause well back into the process 
of manufacture. Addyston Pipe and Steel Co.v. U. S.,175 U.S. 211. The 
present writer argues that, therefore, the power of Congress to incorporate must 
of necessity extend as far. So far as this power exists Congress could exercise 
it exclusively — prohibit corporations from engaging in interstate commerce 
except under charters granted by federal law, or accomplish the same result 
by taxing out of existence corporations owing their existence solely to state 
law. Upon the question as to how far federal corporations could engage in 
purely local business, Mr. Sanborn’s views are not clearly stated. His position 
seems to be, however, that such corporations merely by virtue of their federal 
charter could engage in any local business incident to the carrying on of 
interstate commerce. 


ACCORD AND SATISFACTION. Ben Kendall. Discussing only the payment of 
a lesser sum than the whole in satisfaction of a debt. 57 Central L. J. 244. 

BASIS OF EMPLOYERS’ LIABILITY FOR ACTS OF THEIR SERVANTS, THE. A. 
Pearce Higgins. Discussing the question by a comparison of the different 
systems of law. 11 J. of the Soc. of Comp. Legislation, N. s. (London) 
109. 

Cums” JusTIcCE MARSHALL AS A CONSTRUCTIVE STATESMAN. L£milin 
McClain. 1 lowa J. of Hist. and Politics 427. 

CLuB TRUSTEES’ RIGHT TO INDEMNITY. 7. Cyprian Williams. 19 L. 
Quart. Rev. 386. See supra. 

COMPETENCY OF WITNESS APPEARING BEFORE GRAND JURY AS AFFECTING 
‘RETURNED UPON SUCH EVIDENCE. Axon. 57 Central 

. J. 281. 
eo NEGLIGENCE AS AN OFFSET AGAINST FRAUD. 57 Central 
. J. 303- 

comes CHRISTIAN. Geo. L. Holmested. Discussing their origin, jurisdiction, 
and present position in the judicial system of Canada. 23 Can. L. J. 369. 

DAMAGES BY FLoopD. Francis A. Leach. Discussing liability in cases where 
— results from combined divine and human agencies. 57 Central 

. J. 264. 

DIVISIBILITY OF THE CONTRACT OF FIRE INSURANCE. H.R. Bondies. Dis- 
cussing the question with especial reference to Texas law. 65 Albany L. J. 
307. 

DocTRINE OF RES GESTAE IN THE LAW OF EVIDENCE. Sidney L. Phipson. 
19 L. Quart. Rev. 435. See supra. 

Due Process oF Law. Part I.. Alton B. Parker. Discussing the origin of 
the phrase and the decisions with regard to it. 37 Am. L. Rev. 641. 

ENGLISH LAW REPORTING. Frederick Pollock. 37 Am. L. Rev. 684. 

FEDERAL CONTROL OF CORPORATIONS. John Bell Sanborn. 37 Am. L. Rev. 
703. See supra. 

FRAUDULENT ALTERATION AND THE EFFECT OF NEGLIGENCE. G. H. A. 
Montgomery. 2 Can. L. Rev. 632. See supra. 

GENERAL TAXATION IN ILLINOIS. George A. Mason. 36 Chic. Legal News 


HISTORY OF COMPARATIVE JURISPRUDENCE, THE. Frederick Pollock. 11 
J. of the Soc. of Comp. Legislation, Nn. s. (London) 74. 

INTEREST IN A MORTGAGE Decree. H.S./. Discussing the question with 
reference to The Transfer of Property Act. 5 Bombay L. Rep. 137. 

LIABILITIES OF TRADE UNIONS AND THEIR MEMBERS. A.C. Galt. Dis- 
cussing the liabilities of an unregistered trade union in Canada. 2 Can. 
L. Rev. 627. 

LIABILITY OF PARTIES BOTH JOINTLY AND SEVERALLY BounD Ex Con- 
TRACTU. Walter L. Chaney. 57 Central L. J. 283. See supra. 
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MARINE INSURANCE BILL, THE. Arthur Cohen. Criticising the proposed 
English Bill. 19 L. Quart. Rev. 367. 

Oxtpest Cope oF Laws, THe. F. W. Maitland. Discussing lightly and 
briefly the recent discovery of an ancient Babylonian Code of Laws. 11 
J. of the Soc. of Comp. Legislation, N. s. (London) to. 

PUBLICATION OF BERTILLON MEASUREMENTS AND PHOTOGRAPHS. Anon. 
57 Central L. J. 261. See supra. 

REMUNERATION OF TRUSTEES AND Executors. Edward Manson. Com- 
paring the law in various jurisdictions. 11 J. of the Soc. of Comp. 
Legislation, N. s. (London) 185. 

RIGHT OF AN ADULT CHILD TO RECOVER FOR SERVICES RENDERED TO A 
PARENT. Colin P. Campbell. 57 Central L. J. 323. 

RIGHT OF PRIVACY, THE. W. Archibald McClean. 15 Green Bag 494. 

SOME PECULIARITIES OF THE ADMIRALTY Law. John C. Walker. 7 Law 
Notes (N. Y.) 128. 

TRADE UNIONISM AND LEGISLATIVE REFORM. D. R. Chalmers-Hunt. 1 
J. of the Soc. of Comp. Legislation, N. s. (London) 161. See supra. 
VESTING OF STREETS IN LOCAL AUTHORITIES. Anon. Discussing question 

under English statutes. 67 Justice of the Peace 457, 470. 

WATER OVERFLOWING FROM WaTERCOuRSES. /. L. Lockett. 37 Am. L. 

Rev. 713. See supra. 


Il. BOOK REVIEWS. 


LITTLETON’S TENURES. In English. Edited by Eugene Wambaugh. Wash- 
ington, D. C.: John Byrne & Co. 1903. pp. Ixxxiv, 341. 

This volume is a recent addition to the Legal Classic Series, which is a most 
excellent republication of some of the great classics of our early law. As the 
first distinctively common law writer whose works have been preserved, Thomas 
Littleton certainly deserves a prominent place in such a series. Though to-day 
his book has long since become obsolete for any use in modern legal practice, 
it is still of great value to a student of the history of the English land laws, and 
of the feudalistic life and — of the fifteenth century. At some time every 
lawyer ought to some extent at least to be such a student. 

he editor has very wisely not attempted to present a revised or modernized 
translation from the original law French, but has adopted with few changes the 
translation used and approved by Lord Coke in his famous commentary. He 
has added, however, explanatory foot-notes, whenever they are required to throw 
light upon any obscure, doubtful, or mistranslated passage. This gives the reader 
the learning of the writer in clear-cut Anglo-Saxon, easily understood by almost 
any beginner and yet preserving the spirit and methods of thought of a century 
long passed. This edition should perform excellent service in rendering ac- 
cessible to any reader a most important work that is too likely to be forgotten 
in these practical modern days, and in so doing it will be of real influence in 
the domain of legal history and education. 

Perhaps the most interesting part of the book, however, is Professor Wam- 
baugh’s chatty little biography of Littleton, which forms the larger part of 
the introduction. Materials were often scanty, but he has made excellent 
use of those at hand, and has pieced them out by information as to life 
and customs in those days, obtained from other sources, This brief sketch 
makes the great writer seem much more human and real, so that, after read- 
ing the introduction, one approaches the Tenures with the feeling that he is 
studying not merely an ancient treatise on an obsolete system, but that he 
has before him the writings of a man who thought and worked, argued and 
decided cases in much the same way as lawyers and judges do to-day. In thus 
humanizing his subject, the editor has perhaps more than in any other way helped 
to bring Littleton’s little book not only within the reach, but within the under- 
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standing of every student and lawyer of our time. The introduction also contains 
a complete and valuable bibliography of the printed editions of the Tenures. 
It is to be hoped that further volumes edited on the lines of the present one 
will soon be added to this series of classics. W. H. H. 


HANDBOOK OF THE LAW OF PRINCIPAL AND AGENT. By Francis B. Tif- 
fany. St. Paul: West Publishing Co. 1903. pp. xiii, 609. 8vo. 

As the preface states strongly the author’s indebtedness to certain predeces- 
sors who here composed treatises or have edited cases, it is obvious that this 
book makes slight claim to originality. This has excited some criticism, but, it 
would seem, unjustly, for the author, going far beyond quotation and para- 
phrase, gives occasional discussions of his own and adds references not found 
elsewhere. The chief defect is the omission of about half of the subject of 
Agency, namely, the topics often treated under the head of Master and Ser- 
vant. The blame for this omission seems not to rest upon the author, for he ~ 
explains that it is caused by the plan of the series to which this book belongs. 
It would be possible, doubtless, to divide the law of Agency into parts and to 
assign them among Contracts, Torts, Criminal Law, Evidencc, Equity, and 
Persons; but such a distribution of the subject would disregard and conceal the 
very important truth that Agency is a consistent science composed of interde- 
pendent parts, and any departure from the treatment of the whole subject as one 
science — such, for example, as the consigning of Ege to Torts, Negligence, 
or wherever else this series may place the omitted topics — differs from that 
most objectionable course in degree only, and not in kind. The author must, 
it seems, bear the burden of a few slips. Surely it is a mistake to fail to 
modify the statement (p. 21, n. 6) that “a partner cannot bind his firm by deed 
unless authorized under seal.” Again there is a pitfall for students in the 
statement (p. 90), in bold type, that “a contract of agency which contemplates 
an illegal object is void’’; for this statement, especially as the context is 
“ What acts can be done by an agent,” encourages the inference that acts per- 


formed under such an agency create no liability against the Phen and in 


behalf of the third person, and a neighboring passage (p. 91) which may set 
the thoughtful reader on the right track is not so placed or expressed as to 
overcome the danger of error. Again, the statement and discussion (pp. 167- 
169) as to formal powers of attorney cannot be considered adequate, for Vorth 
River Bank v. Aymar, though cited, is not discussed, and seems to be quite 
inconsistent with a natural understanding of the text. Still again, the discus- 
sion (pp. 199-201) of fictitious bills of lading and the like is not adequate. It 
would be easy to lengthen this list of shortcomings, but to do so would give the 
unjust impression that this book is frequently inaccurate. The truth is that 
many of the shortcomings are the mere slips found in any first edition, and many 
others are mere examples of the danger lurking in general statements. 


THE INDEPENDENCE OF THE SOUTH AMERICAN REPUBLICS: A Study in 
Recognition and Foreign Policy. By Frederic L. Paxson. Philadelphia: 
Ferris & Leach. 1903. pp. 264. 8vo. 

The author of this small book has taken in hand a difficult task; and that he 
has offered an interesting book as the result of his work is subject for congratu- 
lation. The work cannot, however, be praised, without adding several qualifi- 
cations. The style is extremely involved at times, making a second and even 
a third reading of a sentence necessary to get the full bearing or meaning of an 
ordinary statement of fact. That which mars the book most seriously, how- 
ever, is the almost entire lack of summaries. The need of these is apparent 
when one considers the arrangement of the book. In an introduction the 
author considers the cases presented for recognition during the wars of the 
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American Revolution and of the Revolutionary and Napoleonic Eras in France. 
The rest of the book is divided into three lengthy chapters, the first being a 
history of the South American Wars of Liberation ; the second, an account of 
the South American policy of the United States ; and the third, an account of 
British relations with South America. Though the events narrated in these 
chapters were happening contemporaneously, they are not sufficiently inter- 
woven and connected in the book. The reader is asked to carry too much in 
mind, to do too much for himself. The full effect is lost by the failure to reca- 
pitulate and summarize. These faults, however, are faults of form rather than 
of substance. The author has done good service in collecting within a single 
volume so much that is of interest to the student of history, and so much that 
was hitherto scattered and inaccessible. The political side has been empha- 
sized more than the legal. The discussion of the legal aspects of recognition 
is meagre and scattered. Here again the lack of summaries detracts from the 
value of the book to the lawyer. The table of contents is minute ; but, the 
addition of an index would have made the book more available for reference. 
It fess be added that the work contains a considerable bibliography of the 
subject. 


CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and 
Howard P. Nash. Vol. VII. New York: The American Law Book 
Company. London: Butterworth & Co., 1903. pp. 1139. 4to. 

The contents of the seventh volume of this series commence with the con- 
— art of the discussion on “Chattel Mortgages,” and embrace the first 
part of that on “Commercial Paper.” The latter is by far the most important 
article, covering considerably more than half the volume. This is the work 
of Mr. Joseph F. Randolph, assisted by the editorial staff. Mr. Randolph is the 
author of “A Treatise on the Law of Commercial Paper,” which is well known 
in this field of the law. His qualifications for the task assigned him are conse- 
quently apparent. 

In a work of this sort, where the effort is not so much to explain the law as 
to set forth clearly and succinctly the state of the decisions, the difficulties are 
mainly those of selection and arrangement. The selection should be discrimi- 
nating and yet exhaustive, the arrangement logical without sacrifice of conven- 
ience for reference. These tests the work in question satisfactorily meets, both 
in the text itself and also in the citations, which are not only ample but well 
selected and arranged. Asa reference manual, which is all the book purports 
to be, it ought to prove of considerable service to the practitioner. 


THE MASSACHUSETTS BUSINESS CORPORATION LAW OF 1903, covering private 
business corporations excepting financial, insurance, and public service 
corporations. By Prescott F. Hall. Boston: William J. Nagel. 1903. 
pp. lxii, 353. 8vo. 

REPORTS AND RECORDS OF THE INDUSTRIAL ARBITRATION. New South 
Wales, 1903. Vol. II. Parts, 1, 2, 3, and 4. Edited by G. C. Addison. 
Sydney, N. S. W.: William Applegate Gullick. 1903. pp. viii, I-104 ; 
viii, 105-200 ; viii, 201-296 ; viii, 297-392. 8vo. 

REPORT OF THE SIXTH ANNUAL MEETING OF THE COLORADO BAR ASSOCIA- 
TION, held at Colorado Springs, Colorado, July 1 and 2, 1903. Denver, 
Col.: The W. T. Robinson Ptg. Co. 1903. pp. 194. 8vo. 

Tue Civir Law 1n America. Address by Charles F. Beach, Jr., at the 
St.Paul College of Law, Sept. 17, 1903. St. Paul: Pioneer Press. 1903. 
pp. 25. 8vo. 
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